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Introduction

My name is Richard Draper.

| am the Business Manager of Rooney Farms Limited (RFL).

| hold a PhD (Biochemistry) and a MSc with distinction (Genetics), both from Otago University.

| have been involved in the agricultural sector most of my life either through farming or
agricultural service activities and have a strong interest in farm systems and farm

performance, particularity animal finishing systems.

| have been with RFL since 2013 and have responsibilities in the areas of farm performance
and strategy, stock and agricultural policies, resource consenting and compliance, staff, and
business development. | have also been involved in the design, evaluation, and approval of

Rooney Farms recent irrigation developments.

In preparing my evidence, | have reviewed the following:

i. Proposed Plan Change 7 to the Canterbury Land and Water Regional Plan (PC7);
ii. Various submissions from other parties

iii. Parts of the Section 42A Report

Rooney Farms — Introduction

RFL runs an integrated farming business which includes sheep, beef, deer, dairy, and arable

enterprises.

Our business operates throughout Canterbury and North Otago, with nine of our farms

located within the Orari-Temuka-Opihi-Pareora (OTOP) Zone.

Our organisation is environmentally conscious and has a strong focus on protecting the
natural environment. Recent efforts include large scale stock exclusion and riparian planting
programs, significant annual investments in weed and pest control, and the protection of large

tracts of high-country land.

RFL hold a number of individual irrigation consents and are shareholders and/or supporters
of irrigation schemes in the zone. We are advocates for sustainable irrigation, recognising the

significant economic and community benefits water brings to our region.





3.1

Summary of our Submission
| address a selection of matters raised in the RFL submission, in particular:

i. Orari River High Naturalness Water Body; effects on existing land use / irrigation and

consent renewal pathways; related impact on farm and business.

ii. Orari Freshwater Management Unit Environmental Flow and Allocation Regime; effects

on reliability for upstream users; related impact on farm and business.

iii. Land use restrictions in the High Runoff Risk Phosphorous Zone [HRRPZ]; effects on farm

system and related impact on farm and business.

iv. Rangitata Orton High Nitrogen Concentration Area.





4.1

4.2

4.3

4.4

4.5

4.6

Orari River High Naturalness Water Body

Under both the proposed and operative LWRP, Orari River and tributaries (from the mouth of
the Gorge to the headwaters) is listed as a High Naturalness Water Body. This is in respect of
the (a) high degree of naturalness and (b) high visual amenity value — very high scenic and

recreational values, and very high water clarity.

The Upper Orari catchment (above the Gorge) maps at approximately 50,000 ha and includes
one of our farms, Dry Creek Station, through which the three major tributaries of the Orari
River flow. These are the Hewson River, Phantom River and the Orari River itself. A location

plan is attached to my evidence in Appendix One.

Dry Creek Station is 14,000 ha, and ranges from approximately 450-1700 m elevation. The
farm is in most ways typical of a high country station, with smaller areas of more developed
land on the lower and flatter ‘front country’, with larger more extensive areas of native and
tussock land cover on the ranges and river valleys to the back. RFL agrees that the area and

farm are special, which is one of reasons the farm was purchased.

Areas of developed or improved pasture on Dry Creek Station account for less than 1,000 ha
of the total farm area but are critically important for the farm system as a whole, and the
ability to meet animal feed requirements over the course of a year. These areas produce
‘strategic feed’, necessary to manage the 120 day plus winter period where there is no growth,
by securing winter crops, and supplementary feed (silage/hay). These areas are also critical to
produce higher energy feed to support the growth of young stock, for which ‘native’ or

unimproved pastures are insufficient.

An important part of the above ‘developed area’ is 90 ha of irrigated pasture. The irrigation
provides a level of control and certainly around feed production in one area of the property
that provides a critical link in our feed supply and farm system. We estimate that on average
this irrigated area grows three times the feed as other developed areas on the farm, with 20
% higher feed quality/energy. Specific and tangible examples of the productive and economic
improvements this irrigation has contributed to since 2014 include: a 30% lift in lambs born,
25% lift in lambs sold prime, and heifers grown more successfully, so that they can calve as 2-

year olds.

This irrigation naturally requires a consent. In this case, RFL holds a consent to take and use
surface water from the Orari River. The ability to renew this consent, now and also in the

future is critical to maintaining the gains listed above and remaining economic. In 2016, we
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4.8
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5.1

5.2

lodged an application to renew our resource consent. This has proved difficult. The process
and the difficulties being experienced are discussed in the evidence of Keri Johnston. We

placed the application on hold while the LWRP sub-regional process was worked through.

The OTOP Zone Implementation Program Addendum (ZIPA) sought to address the renewal of
water takes from High Naturalness Waterbodies and specifically recommended: “the policy
and rule framework for High Naturalness Waterbodies ... recognise the value of, and
investments in, existing irrigation infrastructure when considering resource consent
applications that will replace an existing resource consent for the same activity on essentially

the same terms and conditions”.

However, PC7 does not attempt to resolve these issues, and does not provide an effective
pathway for renewal of our consent. Without the consent, our significant investment in
irrigation and related infrastructure (in excess of $1.5 million dollars to date), as well as those
other investments reliant on irrigation, will be are unusable. And we would ultimately unwind

to a less productive farm system, and a less economically viable farm business.

| note the Section 42A report in relation to other submissions in relation to High Naturalness
Waterbodies! has incorrectly suggested that there are other options such as transferring these
takes deep groundwater. At Dry Creek Station, deep groundwater is not an option for us.
There is no deep groundwater resource at our location, and therefore, this is not a viable

alternative for us at all. Our only water source is the river.

Our submission simply seeks a policy framework that will allow us to renew our consent from

a High Naturalness Waterbody. This is also discussed in the evidence of Keri Johnston.
Orari Freshwater Management Unit Environmental Flow and Allocation Regime

Table 14(h) of PC7 sets out the Orari Freshwater Management Unit Flow and Allocation
Regime for abstractions from the Orari River and tributaries. This regime ties all surface water
takes from the Orari River and some of its tributaries to a minimum flow at the Upstream

Ohapi recorder site.

Our current consent (which we continue to operate under until such time as the renewal

consent is issued) is subject to a minimum flow measured at the Orari Gorge of 2,203 L/s.

1 Orakipaoa Water Users Group
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5.5

5.6

5.7

5.8

6.1

6.2

6.3

RFL believes Upstream Ohapi is not the best location to measure takes above the Gorge. This
is because the hydrology of the Orari River is complex, with water moving into, out of, and
between adjacent systems. There are also significant underground flows, and large dry

reaches in summer.

PC7 and the ZIPA place significant emphasis on the values, character, and overall importance
of the Orari Gorge, which RFL generally agrees with. This is manifested by listing the Upper

Orari in both the “High Naturalness Water Body” and “Flow Sensitive” catchment categories.

It stands to reason then, to preserve these values, abstractions above the Gorge would be

best measured against a minimum flow at the Gorge Recorder, as they do currently.

Our environmental consultant has looked at the flow statistics for the Orari River at the Gorge.
The mean flow at Orari Gorge is 9,665 L/s. RFL understands that under the draft National
Environmental Standards — Ecological Flow and Water Levels (2008) (Draft NES), based on a
threshold of 80% of MALF for rivers with a mean flow greater than 5,000 L/s, the minimum

flow at the Gorge would be in the order of 1910 L/s.

As well as our take, there is one other abstraction above the Orari Gorge. This consent has a

minimum flow of 2,950 L/s, and the total allocation between the two consents is 110 L/s.

RFL believe it would be logical then, to create a separate allocation block for above the Orari
Gorge, and to use the current consented minimum flows as these are the more restrictive

than the Draft NES.

Land use restrictions in the High Runoff Risk Phosphorous Zone (HRRPZ)

Plan Change 5 to the Land and Water Regional Plan (LWRP) brought in restrictions on the
amount of winter grazing that could be conducted without the need to obtain a resource
consent. This was up to 10 hectares, or 10% of a property between 100-1000 hectares, so long
as other conditions such as registration in the Farm Portal and a Management Plan had been

prepared and implemented.

PC7 seeks to introduce a lower (seemingly arbitrary) threshold of 20 hectares winter grazing
by cattle or deer on any farm where some of the property falls within the HRRPZ (Rule

14.5.17). Any area greater than this requires a resource consent to be obtained.

Requiring a resource consent means that an audited Farm Environment Plan (FEP) is required.

In our experience, investment in time and financial resources to satisfy the audit requirements





6.4

6.5

6.6

7.1

7.2

of FEP’s is now in real danger of dramatically eclipsing the time and money spent on achieving
environmental outcomes (fencing, planting, and active grazing management). In general
terms we support the use of FEP’s but remind the regulators that these only remain effective
tools when the focus stays on achieving environmental outcomes, rather than satisfying the

auditor and/or regulator.

The definition of Property in the LWRP is any property or group of property ‘farmed
continuously’ under same management. This means that under proposed Rule 14.5.17 there
is significant inequity between neighbouring farms of different sizes if a flat 20 ha threshold is
applied. For example, 20 ha of winter grazing on one 100 ha farm is permitted, but 30 haon a

200 ha farm would require resource consent and audited FEP.

Plan Change 5 has only recently come into play, so there has been insufficient time to assess
what progress will be made under existing nutrient management and winter grazing rules such

as the 10% threshold, and requirement for Management Plan.

RFL requests Rule 14.5.17 be deleted, or at least amended to remove the word ‘Deer’ so that
only winter grazing of Cattle will be captured by this rule until the effectiveness of the Plan

Change 5 framework can be assessed (logically at the next plan review).

Rangitata Orton High Nitrogen Concentration Area (HNCA)

RFL supports the submissions of DairyNZ, Federated Farmers, and Rangitata South Irrigation
Limited in regard to the Rangitata-Orton (and other) High Nitrogen Concentration Areas

(HNCA) and associated rules and policies.

In particular, we believe it is critically important that any reductions in N-loss required are
linked to water quality targets, so that reductions are only required to be achieved if the water

quality targets are not being met.

Dated 17 July 2020

Richard Draper
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INTRODUCTION

1.

My full name is Keri Joy Johnston. | am a director and principal of Irricon
Resource Solutions Limited (Irricon), a role | have been in since 2007.
Irricon is a resource management and environmental engineering
consultancy, working extensively in the field of water resources

management.

Prior to this, | worked for RJ Hall Civil and Environmental Consulting
Limited as an Environmental Engineering Consultant, Environment
Canterbury as a Consents Planner and Environmental Management
Systems Engineer, and Meridian Energy Limited as a Graduate Civil

Engineer.

| have 20 years’ experience as a Natural Resources Engineer. My
expertise is in managing water resources (quantity and quality) from all
aspects including design of flow and allocation regimes, planning and

consenting, hydrology, farm environment planning, and modelling.

Qualifications and experience

4, I hold a Bachelor of Engineering in Natural Resources Engineering from
the University of Canterbury. | am a Professional Member of
Engineering New Zealand and a Chartered Professional Engineer
(CMENgNZ).

5. | also hold a National Certificate (Level 4) in Irrigation Evaluation, a
certificate in the design and management of farm dairy effluent systems,
and | am an accredited RMA Decision Maker.

6.  Since 2019, | have been the chair of Irrigation New Zealand.

Background

7. I am familiar with the provisions of PC7 to which these proceedings

relate. In preparing my evidence, | have reviewed the relevant parts of
the section 32 Report and the section 42A Report in respect of the

Rooney Farms Limited (RFL) submission.
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Code of Conduct

| have been given a copy of the Environment Courts code of conduct for
expert witnesses. | have reviewed that document and confirm that this
evidence has been prepared in accordance with it and that all opinions
that | offer in this evidence are within my expertise. | have not omitted
to refer to any relevant document or evidence except as expressly
stated. | agree to comply with the code and in particular to assist the

Commissions in resolving matters that are within my expertise.

| have been asked by the Submitters to provide this brief of evidence in
relation to their submission (0S384) on the Proposed Plan Change 7 to
the Canterbury Land and Water Regional Plan (PC7).

Scope of Evidence

10.

My evidence addresses:

¢ The Rooney Farms Limited resource consent process to date to

renew a resource consent in a High Naturalness Waterbody;

¢ Plan Change 7 as notified and comments on the Section 42 Report.

RENEWAL OF A RESOURCE CONSENT IS A HIGH NATURALNESS
WATERBODY

11.

12.

RFL, along with WH Orbell, lodged resource consent CRC166770 on 11
March 2016. CRC166770 seeks to renew resource consent
CRC142533! which authorises a take and use of surface water from the
Orari River for the irrigation of 160 hectares (90 hectares on Dry Creek
Station (RFL) and the balance on Clayton Station (Orbell)).

CRC142533 is subject to a minimum flow of 2,203 L/s at the Orari Gorge.
A copy of CRC142533 is attached to my evidence in Appendix One.
The location of the take and the area irrigated is attached to my evidence

in Appendix Two.

1 The application is in the name of Mr GH Rooney and Mr WH Orbell.
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13.

14.

15.

16.

17.

18.

The take is located in the area defined as a High Naturalness Waterbody
in Section 14.8 of the Land and Water Regional Plan (LWRP) (and
carried through into Section 14.8 of Plan Change 7).

This area was also defined as a High Naturalness Waterbody in the
Natural Resources Regional Plan (NRRP) as well (Policy WQNL1 of the
NRRP).

The applicant sought no change to the rate of take, volume or land use,
and proposed to accept the appropriate minimum flow for the Orari River
as set out in Table 15 of Section 14 of the LWRP, which means a change
in minimum flow and location from the Orari Gorge to the Orari River
upstream of Ohapi. But because the take is from a High Naturalness
River, the activity does not meet the conditions of Rule 5.123 (restricted
discretionary activity) of the LWRP and is therefore non-complying under
Rule 5.124.

This rule framework is replicated in Plan Change 7, with Rule 14.5.4
being the restricted discretionary rule, and because the take is in a High
Naturalness Waterbody, becomes non-complying under Rule 14.5.5.

On 16 March 2016, the applicant was issued with a letter advising that
as the application has been lodged with Environment Canterbury for a
replacement consent prior to 12 March 2016, i.e. within the period
specified in Section 124(1)(d) of the Resource Management Act 1991,
the applicant was authorised to continue operating under existing
resource consent CRC143522 until a determination is made on your

current application.

A request for further information was received on 23 June 2016. This is
attached to my evidence as Appendix Three. The primary issue to be
addressed was in respect of the objectives and policies relating to the
High Naturalness Areas. The relevant policy is 4.6 of the LWRP, which

states:

In high naturalness water bodies listed in Sections 6 to 15, the
damming, diverting or taking of water is limited to that for individual or
community stock or drinking water and water for the operation and
maintenance of existing infrastructure.
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19. A response was provided to Environment Canterbury (ECan) on 22
February 2017. This is attached as Appendix Four. In the response, it
was stated that:

The take is in a high naturalness water body listed in Section 14 of
the LWRP. This policy limits the taking of water in these areas to
individual or community stock or drinking water and water for the
operation and maintenance of existing infrastructure. In this case,
water is taken and used primarily for irrigation purposes. However,
the infrastructure is existing. Section 30 of the RMA defines
infrastructure. Clause (e) of Section 30 includes ‘a water supply

distribution, including a system for irrigation’.

Therefore, it is the applicant’s view that this policy does not prevent
the continued use of existing infrastructure, including irrigation
systems, and therefore, the renewal of such consents. Itis supported
that it intended to prevent new infrastructure being developed in these

areas.

20. The response also addresses the NRRP policies and notes the

explanation to Policy WQN13.2 (emphasis added):

Where water is proposed to be taken, dammed or diverted, the effect
on that particular water body, and the overall effect on any water body
downstream that is within the high naturalness area, shall be not
significant and the natural characteristics should not be diminished. If
takes are proposed from lakes within the high naturalness area, these
should not diminish the natural functioning of the lake, or streams that
are fed by the lake that are within high naturalness areas. Also,

existing consents will be able to be renewed subject to review of their

effect and reasonable use.

Any take will have to be within the allocation limits that are set for the

catchment where a water management regime has been established.

21. ECan replied to the response with the following:

| have had comment back from the planning team regarding what we
would define as infrastructure. The definition under the RMA includes
irrigation, however our interpretation of it is that the policy would cover
if you have existing infrastructure that requires you to take water so you
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22.

can maintain or operate it, then this policy would allow the water to be
taken in high natural areas for that purpose. However, in this case, the
situation is almost switched around. The irrigator is a result of being
granted a water permit. If there was no water permit in the first place,
then there would be no need for an irrigator, therefore | am not sure |
would consider that this policy would cover this situation.

Further information was provided to ECan by e-mail. This is from the
Section 42 report for the LWRP which noted the following in relation to
Policy 4.6. Please note that Policy 4.6 was Policy 4.5 in the notified
version of the LWRP.

In high naturalness waterbodies listed in Sections 6-15, the damming,
diverting or taking of water is limited to that for individual or community
stock or drinking water and water for the operation and maintenance
of infrastructure. Transpower and the Fuel Companies seek to retain
this policy. Ellesmere Irrigation Society seeks that this policy be
deleted until Sub-Regional Sections 6-15 of the pLWRP are
completed. DOC and Whitewater NZ seek to delete “and water for the
operation and maintenance of infrastructure” while EDS simply seeks
to clarify the meaning of this statement to ensure water for irrigation

or hydro-electric purposes are not included.

Nga Ridnanga seek: “In high naturalness water bodies listed in
sections 6-15, the damming and diverting or taking of water is limited
to that for individual or community stock or drinking water, to support
research purposes or customary uses, or the operation or
maintenance of existing infrastructure.” Fish & Game: In those high
naturalness value waterbodies listed in Sections 6-15 and in
Schedule XX, the damming, diverting or taking of water is limited to
that for individual or community stock or drinking water and water for
the operation and maintenance of infrastructure or which maintains
the identified values and community outcomes and does not cause
significant adverse effects to them. The DOC, Whitewater NZ and
EDS submissions on this policy seem to be focussed on infrastructure
and the potentially wide definition of “infrastructure” under the RMA.
The policy was developed, in part, to recognise existing infrastructure,
through the choice of “operation and maintenance”, and specifically

did not include “establishment”. In order to make this clearer,
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23.

24.

25.

26.

“existing” is recommended to be added before infrastructure. The Fish
& Game submission includes the “Schedule XX”, which is discussed

further below in Section 11 of this Report.

In general, the Fish & Game requested changes to the policy seem
rather confused and circular and are not supported. Recommendation
R4.5 That Policy 4.5 be amended as follows: 4.5 In high naturalness
waterbodies listed in Sections 6-15, the damming, diverting or taking
of water is limited to that for individual or community stock or drinking
water and water for the operation and maintenance of existing

infrastructure.

In my view, this supports the premise that existing infrastructure rights,
including irrigation, would be maintained going forward, however, ECan
continued to disagree with this assertion, and maintained the view that
Policy 4.6 of the LWRP was a barrier to the renewal of water rights from
a High Naturalness Waterbody. .

The purpose of this section of my evidence is to highlight the issues
being experienced in the renewal of water rights from High Naturalness
Waterbodies. Policy 4.6 of the LWRP, and ECan’s interpretation of the
term “water for the maintenance and operation of existing infrastructure”
within that policy means that the renewal of these consents is difficult.
ECan has taken the view that any water takes from a High Naturalness
Waterbody are not anticipated by the LWRP regardless of the significant

investment in irrigation infrastructure made by the applicants.

It was agreed, following many discussions on this, that the application
would be placed on hold. The Plan Change 7 process was beginning,
and it had been indicated that this was an opportunity to address and

clarify the renewal issue for takes from a High Naturalness Waterbody.

Feedback on the ability to renew water rights within a High Naturalness
Waterbody was given to the Orari-Temuka-Opihi-Pareora Zone
Committee, and in the final Zone Implementation Programme
Addendum (ZIPA) released in December 2018, the following

recommendation was made:
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27.

4.5.4 Recommendation: High Naturalness Waterbodies

() The Orari upper catchment and its tributaries (for its high
degree of naturalness, high amenity values and very high
water clarity), and Milford Lagoon (Opihi Lagoon) and
Orakipaoa Creek (for their cultural and ecological
significance) are classified as ‘High Naturalness
Waterbodies’ for inclusion in the OTOP sub-region section of

the Land and Water Regional Plan.

(ii) The policy and rule framework for High Naturalness
Waterbodies recognises the value of, and investment in,
existing irrigation infrastructure when considering resource
consent applications that will replace an existing resource
consent for the same activity on essentially the same terms
and conditions.

On the basis of this recommendation, both ECan staff and the submitter
were hopeful of a positive outcome for water right renewals from High
Nauturalness Waterbodies, and the application remains on hold to this

day until the outcome of Plan Change 7 is known.

PLAN CHANGE 7

28.

29.

30.

The notified version of Plan Change 7 failed to give effect to
Recommendation 4.5.4 of the ZIPA. The Section 32 report also makes
no mention of the consideration of mechanisms to enable the renewal of

existing water rights in High Naturalness Waterbodies.

RFL submitted on Plan Change 7 and requested that a policy be added
to enable the renewal of existing irrigation water takes from a high
naturalness waterbody where this was lawfully established and the

renewal is for the same activity on the same terms.

The RFL submission is not even mentioned in the Section 42 report in
relation to High Naturalness Waterbodies, and other submissions
received, such as those from the Orakipaoa Water Users Group, who

also sought similar relief in that they seek a pathway to allow for the
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31.

renewal of water takes from High Naturalness Waterbodies, have been

disregarded. Paragraph 14.26 of the Section 42 report states:

...Similarly, there does not appear to be acknowledgement of existing
water takes that may be affected by the quite directive Policy
4.6....Within the Orari-Opihi groundwater allocation zone, there is
groundwater available in the T block which is intended to be used by
people surrendering surface water or stream depleting groundwater
takes. This groundwater availability will help ensure that landowners
who rely on surface water takes, will still be able to continue to irrigate
their properties. We are therefore confident that the availability of
deep groundwater may be a suitable and viable alternative water
source for those landowners affected by the High Naturalness

classification of the water body.

However, earlier in the Section 42 report, it was recommended that the
T allocation be removed. The inconsistency between this response and
that at para 14.26 above has been identified by the Hearings
Commissioners in their questions of 28 May 2020. The Officers’

response is as follows:

Yes, the analysis is incorrect, as this section had been prepared prior
to the T block analysis, and not reconsidered — we apologise for that
oversight.

Under Rule 14.5.5, the replacement of these surface water takes
would be non-complying activities, and Policy 4.6 would be a
significant hurdle. Policy 4.6 reads:

In high naturalness water bodies listed in Sections 6 to15, the
damming, diverting or taking of water is limited to that for
individual or community stock or drinking-water and water for
the operation and maintenance of existing infrastructure.

We are of the view that the High Naturalness classification of these
waterbodies ought to remain, along with the existing non-complying
activity status for new takes. We are conscious of the significant
difficulty that these existing abstractors would face if the T block is not
available.

Upon reconsideration, we recommend that if the T block is removed,
then the ability for this small number of abstraction points to move to
groundwater that is not hydraulically connected to these surface
waterbodies, potentially through a bespoke rule limited to
replacement of surface water abstractions affected by new High
Naturalness classifications. If the Hearing Panel were minded to
delete the T block and grant this subsequent relief, we could provide
such a rule to the Hearing Panel.
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32.

33.

34.

35.

36.

The Officers response assumes that deep groundwater is a viable
alternative for all existing water users from High Naturalness
Waterbodies. Mr. Richard Draper for RFL advises in his evidence that
there is no option for deep groundwater at their site. There is simply no
groundwater there.

Mr. Richard Draper also sets out in his evidence that the significant
investment made in irrigation infrastructure and what it would mean for

RFL if the water right was not able to be renewed.

The submitter seeks that their relief is given full consideration by the
Commissioners. Despite not proposing wording for a policy, the intent

in their submission was very clear.

For existing takes from a High Naturalness Waterbody, any relief needs
to recognise that there are existing takes, and implement the
recommendation in the ZIPA that the policy and rule framework for High
Naturalness Waterbodies recognises the value of, and investment in,
existing irrigation infrastructure when considering resource consent
applications that will replace an existing resource consent for the same

activity on essentially the same terms and conditions.

If the Commissioners were of a view to insert a policy into Plan Change
7 that enabled the renewal of existing water rights within a High
Naturalness Waterbody, | would like to offer the following wording:

In considering whether to grant or refuse applications for replacement
of existing consents from a High Naturalness Waterbody listed in

Section 14.8, the consent authority will:

a) consider whether all reasonable attempts to meet the

efficiency expectations of this Section have been undertaken.

b) recognise the value of the investment of the existing consent

holder; and
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C) consider whether the take will result in the exceedance of any
allocation limit, or rate of take, or seasonal annual volume
limit set in Tables 14(h) to 14(za);

Dated 17 July 2020

Keri Johnston
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INTRODUCTION

1.

My full name is Keri Joy Johnston. | am a director and principal of Irricon
Resource Solutions Limited (Irricon), a role | have been in since 2007.
Irricon is a resource management and environmental engineering
consultancy, working extensively in the field of water resources

management.

Prior to this, | worked for RJ Hall Civil and Environmental Consulting
Limited as an Environmental Engineering Consultant, Environment
Canterbury as a Consents Planner and Environmental Management
Systems Engineer, and Meridian Energy Limited as a Graduate Civil

Engineer.

| have 20 years’ experience as a Natural Resources Engineer. My
expertise is in managing water resources (quantity and quality) from all
aspects including design of flow and allocation regimes, planning and

consenting, hydrology, farm environment planning, and modelling.

Qualifications and experience

4, I hold a Bachelor of Engineering in Natural Resources Engineering from
the University of Canterbury. | am a Professional Member of
Engineering New Zealand and a Chartered Professional Engineer
(CMENgNZ).

5. | also hold a National Certificate (Level 4) in Irrigation Evaluation, a
certificate in the design and management of farm dairy effluent systems,
and | am an accredited RMA Decision Maker.

6.  Since 2019, | have been the chair of Irrigation New Zealand.

Background

7. I am familiar with the provisions of PC7 to which these proceedings

relate. In preparing my evidence, | have reviewed the relevant parts of
the section 32 Report and the section 42A Report in respect of the

Rooney Farms Limited (RFL) submission.
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Code of Conduct

| have been given a copy of the Environment Courts code of conduct for
expert witnesses. | have reviewed that document and confirm that this
evidence has been prepared in accordance with it and that all opinions
that | offer in this evidence are within my expertise. | have not omitted
to refer to any relevant document or evidence except as expressly
stated. | agree to comply with the code and in particular to assist the

Commissions in resolving matters that are within my expertise.

| have been asked by the Submitters to provide this brief of evidence in
relation to their submission (0S384) on the Proposed Plan Change 7 to
the Canterbury Land and Water Regional Plan (PC7).

Scope of Evidence

10.

My evidence addresses:

¢ The Rooney Farms Limited resource consent process to date to

renew a resource consent in a High Naturalness Waterbody;

¢ Plan Change 7 as notified and comments on the Section 42 Report.

RENEWAL OF A RESOURCE CONSENT IS A HIGH NATURALNESS
WATERBODY

11.

12.

RFL, along with WH Orbell, lodged resource consent CRC166770 on 11
March 2016. CRC166770 seeks to renew resource consent
CRC142533! which authorises a take and use of surface water from the
Orari River for the irrigation of 160 hectares (90 hectares on Dry Creek
Station (RFL) and the balance on Clayton Station (Orbell)).

CRC142533 is subject to a minimum flow of 2,203 L/s at the Orari Gorge.
A copy of CRC142533 is attached to my evidence in Appendix One.
The location of the take and the area irrigated is attached to my evidence

in Appendix Two.

1 The application is in the name of Mr GH Rooney and Mr WH Orbell.
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13.

14.

15.

16.

17.

18.

The take is located in the area defined as a High Naturalness Waterbody
in Section 14.8 of the Land and Water Regional Plan (LWRP) (and
carried through into Section 14.8 of Plan Change 7).

This area was also defined as a High Naturalness Waterbody in the
Natural Resources Regional Plan (NRRP) as well (Policy WQNL1 of the
NRRP).

The applicant sought no change to the rate of take, volume or land use,
and proposed to accept the appropriate minimum flow for the Orari River
as set out in Table 15 of Section 14 of the LWRP, which means a change
in minimum flow and location from the Orari Gorge to the Orari River
upstream of Ohapi. But because the take is from a High Naturalness
River, the activity does not meet the conditions of Rule 5.123 (restricted
discretionary activity) of the LWRP and is therefore non-complying under
Rule 5.124.

This rule framework is replicated in Plan Change 7, with Rule 14.5.4
being the restricted discretionary rule, and because the take is in a High
Naturalness Waterbody, becomes non-complying under Rule 14.5.5.

On 16 March 2016, the applicant was issued with a letter advising that
as the application has been lodged with Environment Canterbury for a
replacement consent prior to 12 March 2016, i.e. within the period
specified in Section 124(1)(d) of the Resource Management Act 1991,
the applicant was authorised to continue operating under existing
resource consent CRC143522 until a determination is made on your

current application.

A request for further information was received on 23 June 2016. This is
attached to my evidence as Appendix Three. The primary issue to be
addressed was in respect of the objectives and policies relating to the
High Naturalness Areas. The relevant policy is 4.6 of the LWRP, which

states:

In high naturalness water bodies listed in Sections 6 to 15, the
damming, diverting or taking of water is limited to that for individual or
community stock or drinking water and water for the operation and
maintenance of existing infrastructure.
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19. A response was provided to Environment Canterbury (ECan) on 22
February 2017. This is attached as Appendix Four. In the response, it
was stated that:

The take is in a high naturalness water body listed in Section 14 of
the LWRP. This policy limits the taking of water in these areas to
individual or community stock or drinking water and water for the
operation and maintenance of existing infrastructure. In this case,
water is taken and used primarily for irrigation purposes. However,
the infrastructure is existing. Section 30 of the RMA defines
infrastructure. Clause (e) of Section 30 includes ‘a water supply

distribution, including a system for irrigation’.

Therefore, it is the applicant’s view that this policy does not prevent
the continued use of existing infrastructure, including irrigation
systems, and therefore, the renewal of such consents. Itis supported
that it intended to prevent new infrastructure being developed in these

areas.

20. The response also addresses the NRRP policies and notes the

explanation to Policy WQN13.2 (emphasis added):

Where water is proposed to be taken, dammed or diverted, the effect
on that particular water body, and the overall effect on any water body
downstream that is within the high naturalness area, shall be not
significant and the natural characteristics should not be diminished. If
takes are proposed from lakes within the high naturalness area, these
should not diminish the natural functioning of the lake, or streams that
are fed by the lake that are within high naturalness areas. Also,

existing consents will be able to be renewed subject to review of their

effect and reasonable use.

Any take will have to be within the allocation limits that are set for the

catchment where a water management regime has been established.

21. ECan replied to the response with the following:

| have had comment back from the planning team regarding what we
would define as infrastructure. The definition under the RMA includes
irrigation, however our interpretation of it is that the policy would cover
if you have existing infrastructure that requires you to take water so you

SRP-1010218-1-243-V4



22.

can maintain or operate it, then this policy would allow the water to be
taken in high natural areas for that purpose. However, in this case, the
situation is almost switched around. The irrigator is a result of being
granted a water permit. If there was no water permit in the first place,
then there would be no need for an irrigator, therefore | am not sure |
would consider that this policy would cover this situation.

Further information was provided to ECan by e-mail. This is from the
Section 42 report for the LWRP which noted the following in relation to
Policy 4.6. Please note that Policy 4.6 was Policy 4.5 in the notified
version of the LWRP.

In high naturalness waterbodies listed in Sections 6-15, the damming,
diverting or taking of water is limited to that for individual or community
stock or drinking water and water for the operation and maintenance
of infrastructure. Transpower and the Fuel Companies seek to retain
this policy. Ellesmere Irrigation Society seeks that this policy be
deleted until Sub-Regional Sections 6-15 of the pLWRP are
completed. DOC and Whitewater NZ seek to delete “and water for the
operation and maintenance of infrastructure” while EDS simply seeks
to clarify the meaning of this statement to ensure water for irrigation

or hydro-electric purposes are not included.

Nga Ridnanga seek: “In high naturalness water bodies listed in
sections 6-15, the damming and diverting or taking of water is limited
to that for individual or community stock or drinking water, to support
research purposes or customary uses, or the operation or
maintenance of existing infrastructure.” Fish & Game: In those high
naturalness value waterbodies listed in Sections 6-15 and in
Schedule XX, the damming, diverting or taking of water is limited to
that for individual or community stock or drinking water and water for
the operation and maintenance of infrastructure or which maintains
the identified values and community outcomes and does not cause
significant adverse effects to them. The DOC, Whitewater NZ and
EDS submissions on this policy seem to be focussed on infrastructure
and the potentially wide definition of “infrastructure” under the RMA.
The policy was developed, in part, to recognise existing infrastructure,
through the choice of “operation and maintenance”, and specifically

did not include “establishment”. In order to make this clearer,
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23.

24.

25.

26.

“existing” is recommended to be added before infrastructure. The Fish
& Game submission includes the “Schedule XX”, which is discussed

further below in Section 11 of this Report.

In general, the Fish & Game requested changes to the policy seem
rather confused and circular and are not supported. Recommendation
R4.5 That Policy 4.5 be amended as follows: 4.5 In high naturalness
waterbodies listed in Sections 6-15, the damming, diverting or taking
of water is limited to that for individual or community stock or drinking
water and water for the operation and maintenance of existing

infrastructure.

In my view, this supports the premise that existing infrastructure rights,
including irrigation, would be maintained going forward, however, ECan
continued to disagree with this assertion, and maintained the view that
Policy 4.6 of the LWRP was a barrier to the renewal of water rights from
a High Naturalness Waterbody. .

The purpose of this section of my evidence is to highlight the issues
being experienced in the renewal of water rights from High Naturalness
Waterbodies. Policy 4.6 of the LWRP, and ECan’s interpretation of the
term “water for the maintenance and operation of existing infrastructure”
within that policy means that the renewal of these consents is difficult.
ECan has taken the view that any water takes from a High Naturalness
Waterbody are not anticipated by the LWRP regardless of the significant

investment in irrigation infrastructure made by the applicants.

It was agreed, following many discussions on this, that the application
would be placed on hold. The Plan Change 7 process was beginning,
and it had been indicated that this was an opportunity to address and

clarify the renewal issue for takes from a High Naturalness Waterbody.

Feedback on the ability to renew water rights within a High Naturalness
Waterbody was given to the Orari-Temuka-Opihi-Pareora Zone
Committee, and in the final Zone Implementation Programme
Addendum (ZIPA) released in December 2018, the following

recommendation was made:
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27.

4.5.4 Recommendation: High Naturalness Waterbodies

() The Orari upper catchment and its tributaries (for its high
degree of naturalness, high amenity values and very high
water clarity), and Milford Lagoon (Opihi Lagoon) and
Orakipaoa Creek (for their cultural and ecological
significance) are classified as ‘High Naturalness
Waterbodies’ for inclusion in the OTOP sub-region section of

the Land and Water Regional Plan.

(ii) The policy and rule framework for High Naturalness
Waterbodies recognises the value of, and investment in,
existing irrigation infrastructure when considering resource
consent applications that will replace an existing resource
consent for the same activity on essentially the same terms
and conditions.

On the basis of this recommendation, both ECan staff and the submitter
were hopeful of a positive outcome for water right renewals from High
Nauturalness Waterbodies, and the application remains on hold to this

day until the outcome of Plan Change 7 is known.

PLAN CHANGE 7

28.

29.

30.

The notified version of Plan Change 7 failed to give effect to
Recommendation 4.5.4 of the ZIPA. The Section 32 report also makes
no mention of the consideration of mechanisms to enable the renewal of

existing water rights in High Naturalness Waterbodies.

RFL submitted on Plan Change 7 and requested that a policy be added
to enable the renewal of existing irrigation water takes from a high
naturalness waterbody where this was lawfully established and the

renewal is for the same activity on the same terms.

The RFL submission is not even mentioned in the Section 42 report in
relation to High Naturalness Waterbodies, and other submissions
received, such as those from the Orakipaoa Water Users Group, who

also sought similar relief in that they seek a pathway to allow for the
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31.

renewal of water takes from High Naturalness Waterbodies, have been

disregarded. Paragraph 14.26 of the Section 42 report states:

...Similarly, there does not appear to be acknowledgement of existing
water takes that may be affected by the quite directive Policy
4.6....Within the Orari-Opihi groundwater allocation zone, there is
groundwater available in the T block which is intended to be used by
people surrendering surface water or stream depleting groundwater
takes. This groundwater availability will help ensure that landowners
who rely on surface water takes, will still be able to continue to irrigate
their properties. We are therefore confident that the availability of
deep groundwater may be a suitable and viable alternative water
source for those landowners affected by the High Naturalness

classification of the water body.

However, earlier in the Section 42 report, it was recommended that the
T allocation be removed. The inconsistency between this response and
that at para 14.26 above has been identified by the Hearings
Commissioners in their questions of 28 May 2020. The Officers’

response is as follows:

Yes, the analysis is incorrect, as this section had been prepared prior
to the T block analysis, and not reconsidered — we apologise for that
oversight.

Under Rule 14.5.5, the replacement of these surface water takes
would be non-complying activities, and Policy 4.6 would be a
significant hurdle. Policy 4.6 reads:

In high naturalness water bodies listed in Sections 6 to15, the
damming, diverting or taking of water is limited to that for
individual or community stock or drinking-water and water for
the operation and maintenance of existing infrastructure.

We are of the view that the High Naturalness classification of these
waterbodies ought to remain, along with the existing non-complying
activity status for new takes. We are conscious of the significant
difficulty that these existing abstractors would face if the T block is not
available.

Upon reconsideration, we recommend that if the T block is removed,
then the ability for this small number of abstraction points to move to
groundwater that is not hydraulically connected to these surface
waterbodies, potentially through a bespoke rule limited to
replacement of surface water abstractions affected by new High
Naturalness classifications. If the Hearing Panel were minded to
delete the T block and grant this subsequent relief, we could provide
such a rule to the Hearing Panel.
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32.

33.

34.

35.

36.

The Officers response assumes that deep groundwater is a viable
alternative for all existing water users from High Naturalness
Waterbodies. Mr. Richard Draper for RFL advises in his evidence that
there is no option for deep groundwater at their site. There is simply no
groundwater there.

Mr. Richard Draper also sets out in his evidence that the significant
investment made in irrigation infrastructure and what it would mean for

RFL if the water right was not able to be renewed.

The submitter seeks that their relief is given full consideration by the
Commissioners. Despite not proposing wording for a policy, the intent

in their submission was very clear.

For existing takes from a High Naturalness Waterbody, any relief needs
to recognise that there are existing takes, and implement the
recommendation in the ZIPA that the policy and rule framework for High
Naturalness Waterbodies recognises the value of, and investment in,
existing irrigation infrastructure when considering resource consent
applications that will replace an existing resource consent for the same

activity on essentially the same terms and conditions.

If the Commissioners were of a view to insert a policy into Plan Change
7 that enabled the renewal of existing water rights within a High
Naturalness Waterbody, | would like to offer the following wording:

In considering whether to grant or refuse applications for replacement
of existing consents from a High Naturalness Waterbody listed in

Section 14.8, the consent authority will:

a) consider whether all reasonable attempts to meet the

efficiency expectations of this Section have been undertaken.

b) recognise the value of the investment of the existing consent

holder; and
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C) consider whether the take will result in the exceedance of any
allocation limit, or rate of take, or seasonal annual volume
limit set in Tables 14(h) to 14(za);

Dated 17 July 2020

Keri Johnston
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