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LEGAL SUBMISSIONS ON BEHALF OF BRACKENRIDGE SERVICES
LIMITED
INTRODUCTION

1

Weappear on behalf of Brackenridge Services Limited
(Brackenridge) in relation to the application (the Application) by
Fulton Hogan Limited (Fulton Hogan / the Applicants) to establish a
quarrying activity at Templeton (the Proposed Quarry).

2

Brackenridge provides support, services, and housing to children,
young people, and adults with disabilities and autism in Canterbury.
Not only do Brackenridge appear here as an organisation within the
Templeton community, they appear here on behalf of those they
support and their parents and family members.

3

Brackenridge supports 130 people in the Templeton community.
Brackenridge Estate (the Estate) is located at 150 Maddisons Road
and provides for 65 people who live permanently in 11 homes. The
Estate also provides respite support for 59 young people allowing
persons to stay 1-2 nights per week at 3 homes in the Estate.
Brackenridge also provides for 7 people who live in two homes at
Globe Bay Drive and Iraklis Close, Templeton.

4

The Estate is approximately 1.15 kilometres from the Application
site and the Globe Bay Drive and Iraklis Close properties are
approximately 720 metres away.

5

Despite having read the various reports and evidence provided by
both the Applicant and Council officers, Brackenridge remains fully
opposed to the Application

6

The main reasons for opposition are:
6.1

Brackenridge have been well established in the Templeton
community for a significant period of time. The people which
Brackenridge provide support to are not decreasing in
numbers - Templeton will be a home to many of them for
many years to come. Brackenridge therefore forms part of

the community and the specific existing environment against

which adverse effects need to be assessed;

6.2

The people supported by Brackenridge in Templeton
represent an end of the spectrum of the most vulnerable in
our society. They have complex health needs and are
particularly susceptible to sensory changes in their
environment. As a result, the Proposed Quarry has the
potential to impose a range ofsignificant adverse effects on
these residents — including from traffic, noise, and air quality.
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6.3

The effects of the Proposed Quarry on Brackenridge residents,
including the cumulative effects and the effects on those
residences at Globe Bay Drive and Iraklis Close, have not
been (or have inadequately been) assessed by the Applicant;

6.4

The high potential impact of the Proposed Quarry on
Brackenridge residents necessitates that this Application be
declined.

Brackenridge accepts that this Application is for a complex operation
but would like to note at the forefront that the Application is by no
means made simple or reader friendly. The extensive amendments
made to the Application throughout the course ofthis process are
found in numerous of documents. There is no one document that
can be read that gives you the accurate extent of what is now being
sought. Rather, interested parties are required to pour through the
vast array of documents to understand what is in fact now
proposed.
For Brackenridge, they have had the benefit of our legal assistance,
but for others, laypersons - and in particular parents and family
members of those at Brackenridge - the task would have been
nothing short of daunting making their ability to adequately oppose
the Application extremely difficult.
Brackenridge will call the following witnesses:
9.1

Ms Jane Cartwright, on what Brackenridge does and its

concerns about the Application;

9.2

Mr Brian Reddington, on what Brackenridge does from a
parent’s perspective; and

9.3

Dr Richard Porter, on the particular sensitivities of people
with Autistic Spectrum Disorder (ASD).

LEGAL SUBMISSIONS
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11

Before these witnesses are called we submit on a couple of legal
points for the Commissioners to consider.
The “reasonable person”test
Counsel for Fulton Hogan in opening legal submissions sets out that
an assessment of effects under the Resource Management Act 1991
(RMA) is to be “based on normal physiological responses and cannot
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seek to protect those whosesensitivities might be at the higher end

of the scale.”:

12

Counsel then goes on to establish that amenity effects on the
general population are to be assessed from a “reasonable person”

viewpoint.

13

These legal principles are not disputed but it is submitted that they
do not apply when considering the effects of the Application on
Brackenridge residents in this case. It is further noted that the
effects which Brackenridge is concerned about are not amenity
values, being defined in the RMA as relating to “people’s
appreciation of its pleasantness, aesthetic coherence, and cultural
and recreational attributes.” They are about potential health effects
on a section of the community which go far beyond considerations
of amenity values.

14

Care needs to be taken when determining and explaining why a
particular person is or is not a “reasonable” person. While we
understand counsel for Fulton Hogan was referring to this term in a
strictly legal sense, Brackenridge is exceptionally disappointed with
the lack of sensitivity showed in asserting that persons with ASD
and other high health needs, for example, are not reasonable
people. Doing so risks perpetuation of further marginalisation of
individuals who have the same human rights as any other person.

15

It is accepted that in terms of health and amenity effects, in a
general population of individuals there will be individuals whose
sensitivity to a particular effect falls outside the normal distribution,
or bell curve:
“In public health terms, a population of individuals will have

individual noise sensitivity that falls on a normal distribution
(Gaussian bell curve). It would be a reasonable expectation that
the population that falls within the curve defined by plus or
minus 2 standard deviations of the mean would be protected.

This represents 95% of the population, but 5%of the population
remains and these people may be particularly sensitive to an

environmental stressor.”
16

If adverse effects were to be assessed in relation to this small
percentage of individuals expected in a community and that was
determinative of an effects assessment for RMA purposes, it would
be no small feat to get any consent application over the line. In

1

Motorimu Wind Farm Ltd v Palmerston North City Council W067/08 26
September 2008 at [327]; Re Meridian Energy Limited [2013] NZEnvC 59 at

[299].

2

As set out in Re Meridian Energy Limited [2013] NZEnvC 59 at [298].
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assessing effects, there is always a need to disregard the bottom
and top of a bell curve.
17

In Re Meridian, as cited by counsel for Fulton Hogan and an extract
of which is attached as Appendix 1, this issue arose in the context
of effects from a proposed wind farm on three children (from
different families) within the general population who were diagnosed
with ASD.? It was held that “[t]he 5%of the population who are
either hyper or hyposensitive to noise may attract an individual
assessment and arrangementsto avoid a potential health effect, but
any arrangements reached will need to be by agreement outside the
requirements of the RMA.”*

18

In every population there is expected to be a certain percentage of
the general population diagnosed with ASD who will inherently be
sensitive to noise, touch, smell and visual stimuli. And in many
cases these persons will fall outside of the bell curve for assessing
effects as outliers of the general population. This was the case in Re
Meridian in the context of the three children amongst the
community in issue there.

19

Nevertheless, in the context of Templeton and the existing

environment that the Commissioners need to consider, the numbers

of people supported by Brackenridge are not outliers - they form a

significant community and part of the existing environment. As a

result, the general population of an area in Christchurch, for
example, is not representative of the particular community in
Templeton where Fulton Hogan seeks to put its quarry.
20

Brackenridge has 72 people permanently living at its residences in
Templeton and another 59 people accessing respite services at
Brackenridge. Of these, over 75% have ASD or sensory needs. This
community has been here the entire time and are a part of the
Templeton community more generally.

21

It is therefore completely inappropriate to dismiss any effects on
Brackenridge residents because they have particular sensitivities.
The Applicant has chosen this communityto locateits Proposed
Quarry and it must consider the full extent of the environment it
seeksto establish itself in - that includes that environment’s

sensitivities.

22

As set out in Emerald Residential Limited v North Shore City
Council:°

At [300].
At [299].

Emerald Residential Limited v North Shore City Council A31/2004 12 March 2004
at [27].
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“What it comes to, in the end, is the acceptance of the logically
unavoidable conclusion that what must be considered is the

impact of any adverse effects of the proposal on the
environment. That environment is to be taken as it exists,

with whatever strengths or frailties it may already have,

which makeit more, or less, able to absorb the effects of
the proposal without breach of the environmental ‘bottom line’

- the principles of sustainable management.”

[emphasis added]
23

The sensitivities of the people at Brackenridge form part of the
‘frailties’ of the environment in which the Applicant seeks to
establish itself in. The effects must therefore be specifically
assessed and not simply dismissed as being ‘outliers.’ No other
community would have such a high percentage of people with
specific health needs.

24

For example, if an applicant sought to establish an airfield in close
proximity to a hospital, the effects on the hospital and its patients who will inevitably be more sensitive than the general population would not be discounted. They too, would form part of the existing
environment and be specifically assessed.

25

Brackenridge hopes the Commissioners will reject the proposition
that effects on the residents of Brackenridge should be discounted
becausethey fall at the ends of the bell curve for a general
community and are therefore not the “reasonable person.” Here we
have a vulnerable community making up a sizeable percentage of
the environment which the Commissioners are considering, not the
expected couple of people with ASD as we might find in any other
suburb.

26

It is also observed that in Re Meridian the applicant had offered
assistance to the three known ASD children and was commended for
its approach - no such assistance has been offered here and the
situation is significantly worse in terms of the numbers of
Brackenridge residents. While Fulton Hogan cannot be forces to
proffer conditions regarding assistance, its failure to do so goes to
the question of grant or decline.

27

Cumulative effects
Section 3 of the RMA defines the word “effects” as including:
(d)

any cumulative effect which arises over time or in
combination with other effects—

regardless of the scale, intensity, duration, or frequency of
the effect, and also includes—
(e)
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any potential effect of high probability; and

(f)

any potential effect of low probability which has a
high potential impact.
[emphasis added]

28

As will be explained in further detail by the Brackenridge witnesses
- and in particular Dr Porter - Brackenridge houses and supports
people with extremely high health needs. These persons are some
of the most medically fragile people in Christchurch.

29

Brackenridge does not consider the Applicant has fully assessed the
effects of the Proposed Quarry on its residents. For example, the
evidence in chief of Mr Cudmore on air quality simply concludes that
because the predicted effects are within standards at that distance
(i.e. the distance between Application site and Brackenridge Estate
at Maddisons Road) the effects on Brackenridge residents are
acceptable. Similarly the evidence of Mr Farren and Mr Metherell on
noise and transport consider effects will remain within existing
levels,

30

The evidence of Ms Wagenaar on potential risk to human health
does not even mention or consider the residents at Brackenridge.
She concludes the air quality effects from the Proposed Quarry are
acceptable and notdissimilar to background concentrations in other
areas of New Zealand for PM». 5 and PM;o.

31

How such conclusions can be drawn without first considering what
an ‘acceptable level’ of effects for people living as a community with
complex health needs suggests that the actual potential effects have
been overlooked. Further, just because air particulate
concentrations are expected to be at similar concentrations to other
areas in New Zealand does not make them acceptable in this
particular case.

32

Brackenridge residents are significantly more susceptible to
bronchial infections. Such infections can, and do, lead to death
becauseof their already existing high health needs and
vulnerabilities. Brackenridge is not satisfied that the Proposed
Quarry will not increase the risk of death ofits patients.

33

While Mr Cudmore considers the air quality effects to be acceptable,
this is an assessment in terms of the general population. Section
3(f) RMA states that ‘effect’ includes one of low probability which
has a high potential impact. While the chances of increased
bronchial infections for residents might be - based on Mr Cudmore’s
assessment - of low probability, the potential impact that this effect
could have is one of the highest there could be - risk to life.

34

It is submitted that for Brackenridge residents and their families,
this is not a ‘general community anxiety’ or ‘perception’ or ‘fear’ as
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suggested by counsel for Fulton Hogan. This is not a ‘general
community.’ But rather, this is a real risk that they deal with every
day and that is potentially about to be exacerbated as a result of the
Application.
35

Further while Mr Cudmore and Mr Farren purport to have considered

the effects on the residents at the Estate at Maddisons Road, there

appears to be no assessment in any of the briefs of evidence
referring to Brackenridge on its residents at Globe Bay Drive or
Iraklis Close. These residents are in even closer proximity to the

Application site at 720 metres away. No support or mitigation has

been offered.

36

Finally, even if it can be shown that each ofthe individual effects is
acceptable there has been no assessment of the combination of all
of these effects on the residents - i.e. the cumulative effects of the
Application given their sensitivity to stimuli. There is evidence (Re
Meridian refers to the literature®) that people with autism often
exhibit unusual responses to sensory inputs such as noise, touch,
smell and visual stimuli. The lack of research means that the expert
evidence assessed in terms of a general population is unreliable in
this context.

37

The Applicant has not provided such an assessment which
Brackenridge considers essential to be able to determine the
Application. Even if effects are acceptable when looked at
individually, they may not be when considered as a whole.
CONCLUSION

38

Brackenridge seeks that the Application be declined for the
following reasons:

38.1

The Applicant has not adequately assessed the adverse
effects of the Proposed Quarry on the residents of
Brackenridge who form part of the existing environment and
cannot simply be discounted as ‘outliers’ through any
reasonable person test.

38.2

The Applicant has not adequately assessed the adverse
effects on the residents of Brackenridge living at Globe Bay
Drive and Iraklis Close.

38.3

Not only has the Applicant not assessed individual adverse
effects on residents at Brackenridge, neither has it assessed
the cumulative impacts of the Application which in
Brackenridge’s view are likely to be significant.

Re Meridian Energy Limited [2013] NZEnvC 59 at [301].
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38.4

39

Even if some of the effects might be of a low probability, the
potential impact is so high that such effects must be seen as
significant.

Brackenridge hopes that the Commissioners feel as much unease
around this Application as it does. These vulnerable residents have a
strong attachment to the place and people that make up
Brackenridge and to endanger the safety and comfort that
Brackenridge provides them has the potential to impact on their
quality oflives.

Dated: 2 December 2019

rtli Y44 Es
Jo Appleyard
Counsel for Brackenridge Services
Limited
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[296]

With reference to the overseas documents that were cited as supporting a 2km

setback, we start by noting that care needs to be taken when transferring overseas

examples into New Zealandas different countries usually have different legislation and
planning frameworks. Having read some of these overseas documents we note that in
most cases where they use a separation distance, such as 2km,it is as a trigger to then
require a case specific evaluation process to be carried out and/or require the consent of
affected householders. They do not prohibit turbines within 2km of dwellings perse, but

rather use a separation distance as a “process trigger”. We do not see any benefit in

adopting such an arbitrary approach here when under the RMA weare required to carry —
out an effects-based evaluation of the whole project, regardless of the distance between

turbines and existing dwellings.
[297]

For the reasons expressed above, we do not agree that a 2km setback is

appropriate or required to mitigate any adverse noiseeffects given the predicted levels of
noise and the existing District Plan provisions relating to the levels of noise that are
permitted in this rural area both during the day andatnight.
How should hypersensitive individuals, including those with autistic spectrumdisorder

be dealt with?
[298]

In public health terms, a population of individuals will have individual noise
sensitivity that falls on a normal distribution (Gaussian bell curve). It would be a
reasonable expectation that the population that falls within the curve defined by plus or
minus 2 standard deviations of the mean would be protected. This represents 95% ofthe

population, but 5% of the population remains and these people may be particularly
sensitive to an environmentalstressor,

[299]

In Motorimu Wind Farm Ltd v Palmerston North City Council’? the Court

accepted, in dealing with annoyancethat mightgiverise to sleep deprivation, anxiety and

possible consequential health effects, which “ultimately, consideration of noise effects
must be based on normal physiological responses, and cannot seek to protect those
whose sensitivities might be at the higher end of the scale”'”.

We agree with this

approach, because the RMAis not a “no effects” statute. The 5% of the population who
are either hyper or hyposensitive to noise may attract an individual assessment and

eo
RESL
OPS
¿9087/08 26 September 2008
+
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[327]
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arrangements to avoid a potential health effect, but any arrangements reached will need to
be by agreementoutside the requirements of the RMA
Autism Spectrum Disorder

[300]

In this case it cameto the notice of Meridian that there are three children (from
different families) who are diagnosed as having Autism Spectrum Disorder (“ASD”).
[301]

We heard from Ms Tanya Breen, a consultant clinical psychologist who has
been retained by Meridian to develop and implement a programme to ameliorate
any

adverse effects of the wind farm on neighbouring children. Neither Ms Breen
nor Dr

Black could say with certainty that there would be an effect on the ASD children, but
were of the opinion that there was a potential health effect in that, although there are no

peer-reviewed papers published onthe specific subject of potential effects of wind
farms

on people with autism, there is literature suggesting people with autism often exhibit

unusual responses to sensory inputs such as noise, touch, smell and visual stimuli.
The

lack of research that had been donein this area was highlighted during the questioning of

MsBreen.

[302]

Meridian has offered assistance to the three known ASD children. It is to be
commendedfor its approach, whichwill involve the assessmentofthe individual children

before, during and after construction of the wind farm and will result in an individu
ally
tailored and supported response dependingon the needsofthe child,
[303]

It was submitted that Meridian’s assistance should be widened to cover any

adults or children in the community who subsequently are diagnosed with
ASD or have

such a diagnosis and moveinto the area. We do notagree thatthis approach accords
with

the RMA forthe reasons expressed above.

[304]

The conditions proposed by Meridian and HDC contain the offer made by
Meridian. We consider that these conditions need to be amended to increase their
certainty so that they can be understood and implementedin thefuture asit may be some

years before this wind farm is constructed. For example, we considerthat the condition
s
need to be more precise about when the process is to commence and how the three
geeneal should be identified as they may not reside near to the wind farm
in the
AL

1uBaka
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[305]

At the request of the families concerned and without Opposition an order was
made at the hearing suppressing the names and addresses of the individuals diagnosed

with ASD whowerereferred to in the hearing. We now makethatorderfinal and extend

it to incorporate a prohibition on publishing any information that might lead to the
identity of these individuals beingrevealed.
Community anxiety

[306]

Dr Black accepted that community anxiety about potential health effects caused

by wind turbine noise was a valid health concern, but one that would only be experienced
by a very small percentage of the population.' The evidence in this case did not
establish whether there would be any such people in this community. We can reasonably

inferthat if the numbers are small they are likely to be within the 5% of people not within
the bell curve to which wehave already referred.
[307]

As to the general community concerns expressed, Dr Black contended that
actual monitoring assists in providing a level of comfort to a community, to those who

are sceptical of modelling, and particularly if the actual monitoring confirms the model’s
predictions. Dr Black expressed his confidence in NZS6808:2010 as being more than

adequate to protect public health, and further intimated that in his experience, predicted

effects are often proved subsequently to have been over-estimated. In the context of

discussing a setback (which he did not favour), Dr Black expressed the view that he did
not think it would deal with community anxiety. He said that in his experience, what
does help is to make commitments about compliance (with standards) and then

demonstrate that they are met.!”

[308]

We accept Dr Black's opinion.

We do not accept that general community

anxiety should be treated as a health effect.

Conclusion- health
[309]

In summary, we do not consider that a 2 km setback is required, or is

appropriate. Wefind thatif the conditions, proposed by Meridian and the HDC relating to

noise and as amendedin this decision, are imposed and complied with,there will be no
EN&
ioa
we e*Paocript, page 1335, line 12
i
198
ript, page 1,294, lines 31-34
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direct or indirect adverse health effects for all but a very small
percentage of the
population. In relation to hypersensitive people, an individual approa
ch is required as the
RMA would not necessarily provide the level of protection that might
be desirable. In
this case Meridian has responsibly acknowledged that special assista
nce on an individual
basis needs to be provided to those with ASD. We have no eviden
ce to suggest that
anyone in this community is likely to suffer from the kind of anxiety
response that Dr
Black indicated might occurin a very small percentage of the population.
Traffic and access
Overview

[310]

The proposalis for a single access point to the windfarm site to be used
during

construction and then retained for ongoing use during the
operational stage.

An

indicative construction period of 18-24 months has been estimated,
and this period will
include most of the increased traffic volume and the heavy and
over-dimensioned
vehicles. The period of greatest activity is between months 3 to 6,
when some 310
vehicle movements per day are anticipated. This period coincides with
the transportation

of material for internal roading. For the remainder of the constru
ction period, vehicle

generation is expected to range between 80 - 190 movements per day.
Once the projectis
operational then a much reduced traffic volume of mainly service
vehicles will be
required... Meridian considered the relative merits of nine alterna
tive access options
before committing to the option included in the application, which propos
es an access
point off Motunau Beach Road, 3.2km south of State Highway
1 (Northern Access
Option 4).
[311]

Expert evidence on this topic was presented by Mr Andrew Carr
for Meridian
and Mr R A Chesterman, for the HDC.
For the submitters, Mr John Carr,

Mr Messervy and Mr Archbold presented statements. Mr Messervy appeare
dalso for the
Society and Tipapa. In addition there were three Joint Witness Stateme
nts. Mr John Carr

attended only the first conference,
attendedall three conferences.

[312]

Messrs Andrew Carr, Chesterman, and Messervy

The weight to be given to the evidence, particularly that of and
for the
submitters, was raised as a matter to be considered, At this stage we
record in summary
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