From: Kate McKinlay

To: Mailroom Mailbox

Cc: Bridget Irving; Simon Peirce

Subject: Plan Change 7 to the LWRP Submission
Date: Friday, 13 September 2019 3:53:25 PM
Attachments: image004.png

Submission Form.pdf

S@gission Upper Coopers Creek Catchment FINAL.PDF

Dear Sir/Madam,
Please see the attached documents.

Kind regards,

Kate McKinlay
Legal Secretary

kate.mckinlay@gallawaycookallan.co.nz

GALLAWAY COOK ALLAN LAWYERS
Level 2, 123 Vogel Street | P O Box 143, Dunedin 9054, NZ | Ph 03 477 7312 | Fax: 03 477 5564

www.gallawaycookallan.co.nz

A7
8w

Wiriner — Excellence in Serviee

New came into effect as of July 1st 2018 and will
apply to all law firms. This requires us to obtain certain personal information from you before
proceeding with any work on your behalf.

This email and any attachments are confidential and may be legally privileged. Gallaway Cook Allan accepts no
responsibility for changes made to this email or to any attachments after transmission from its offices. If you are not the
intended recipient please tell us immediately and then delete this email. Thank you


mailto:Kate.McKinlay@gallawaycookallan.co.nz
mailto:mailroom@ecan.govt.nz
mailto:Bridget.Irving@gallawaycookallan.co.nz
mailto:Simon.Peirce@gallawaycookallan.co.nz
http://www.gallawaycookallan.co.nz/
https://www.gallawaycookallan.co.nz/library/publications/amlcft-compliance

GAl | AWAY  SUBMISSION ON PLAN CHANGE 7 TO THE
COOK CANTERBURY LAND AND WATER REGIONAL PLAN
ALl */IF\, PURSUANT TO CLAUSE 6 SCHEDULE 1 OF THE

RESOURCE MANAGEMENT ACT 1991

To: Proposed Plan Change 7 to the Land and Water Regional Plan
Environment Canterbury
PO Box 345
Christchurch 8140
This submission is filed on behalf of:
- Mark Edgar Mulligan;
- lan James Kerse; and

- Neil Sydney Kingston.
(referred to through the Bubmittesse)b mi ssi on as i

1.  This is a submission on:

(@) Plan Change 7 (PC7) to the Canterbury Land and Water Regional Plan (CLWRP).
2. The Submitters could not gain an advantage in trade competition through this submission.
3.  The Submitters are directly affected by an effect of the subject matter of this submission.
4.  The sections of PC7 that this Submission relates to are:

(@) Section 2.8 Definitions, Translations and Abbreviations;

(b) Section 4 Palicies; and

(c) Section 14 Orari-Temuka-Opihi-Pareora.

5.  The specific provisions that this submission relates to are outlined at Annexure 01 column
1.

6.  The Submitters wish to be heard in support of this submission.

7. The Submitters do not agree to present a joint case with others making a similar
submission at any hearing.
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SUBMISSION

Introduction

8.

10.

11.

12.

This submission has been prepared on behalf of three landowners (the Submitters) each of
which run farming operations on their properties and abstrac groundwater near Coopers
Creek. All their takes are considered to have a degree of stream depletion effect.

The Submitters properties are located between the Orari and Rangiata Rivers, above the
Arundel Bridge Highway at State Highway 72 (SH72). A map identifying the area subject to
this submission is attached at Annexure 02.' PC7 includes the Submitters within the
Orari-Temuka-Opihi-Pareora (OTOP) sub-region of PC7 and within the Orari Fresh Water
Management Unit (FMU). Their properties also appear to be within the Upper Coopers
Creek Conjunctive Use Zone? or the Orari conjunctive use zone.

Coopers Creek lies between the Orari River and Rangitata River in the upper plains of the
Orari catchment. The freshwater body subject to this submission is Upper Coopers Creek
Sub-Catchment (refer Annexure 04). Upper Coopers Creek Sub-Catchment refers to the
spring-fed section of Coopers Creek which begins at the springs above Mulligans weir and
the lower reach between the confluence the spring-fed section with Scotsburn Stream and
the monitoring site along Coopers Creek at SH72. This is identified in the maps at
Annexure 2. We refer to this area throughout this submission as Upper Coopers Creek
Sub-Catchment.

The Submitters hold resource consents to abstract water from ground water bores that are
hydraulically connected to Upper Coopers Creek. A map identifying the bores is attached
to this submission at Annexure 02. Details of the landowners and the relevant resource
consents are as follows:

(@) Mr Mulligan is a director of Stornaway Farm Limited which holds resource consent
CRC981979.1 to take groundwater from bores K37/0773, K37/1300 at a combined
rate of 80 I/s. Stornaway Farm Limited owns the land legally described as Lot 2 DP
58038, Lot 2 DO 304303 and Lot 1 DP 83598 (totalling approximately 207 hectares).

(b)  Mr Kingston holds resource consent CRC194832 to take and use groundwater water
from bores K37/0656, K37/0668 and K37/0871. Water may be taken from these
bores at a combined rate of 78 I/s. Mr Kingston owns the land legally described as
Sec 2 Reserve 1190 (totalling approximately 144 hectares)

(c) Mr Kerse holds resource consent CRC192454 to take and use groundwater from
bore K37/0684. Under this resource consent Water may be taken at a rate not
exceeding 76 I/s. Mr Kerse owns the land legally described as Sec 3 Reserve 1190
and Lot 2 DP 69583 (totalling approximately 155 hectares)

PC7 introduces a new minimum flow site for Coopers Creek that seeks to manage the
adverse impacts of hydraulically connected groundwater abstractions on this surface water
body. However, the changes which have been proposed will have a significant adverse
effect on existing groundwater abstractions within the Uppers Coopers Creek Sub-

Catchment. Gi ven the nature of SuwgptehmentGhe mipimundflew Cr e

does not achieve the desired ecological outcome and will have significant adverse effects

! Map taken from the ECAN Report
2 Although it is noted that the boundaries of the Conjunctive use zone appear to differ between Map 2 in
the notified version of PC7 and the information available on Canterbury Maps online.
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on productive economic opportunities for the Submitters farming operations. The PC7
regime does not gives effect to a number of policies in the NPS-FM.

13. The proposed minimum flow will effectively prohibit the Submitters from accessing reliable
water supply during extended periods of the year. Evidence indicates that existing
groundwater abstractions within the Upper Coopers Creek Sub-Catchment only have a
minor effect on surface water flows. The lower reach of Upper Coopers Creek experiences
high levels of flow loss naturally. This phenomenon is not directly connected to the
Submitters groundwater abstractions in the Upper Coopers Creek Sub-Catchment. This
submission therefore seeks a flow management regime which reflects the unique hydrology
of the Upper Coopers Creek Sub-Catchment and gives better effect to the objectives and
policies of the relevant statutory documents

14. Flow management is critically important to the Submitters. However, flow is not necessarily
the primary indicator of ecological health and freshwater outcomes. The Submitters have
investigated possible management regimes for the Upper Coopers Creek Sub-Catchment
that seek to address flow management in a way that improves ecological health and
freshwater outcomes and enables a use of water for productive purposes.

Legislative Documents

National Policy Statement on Freshwater Management 2014 (amended 2017)

15. The NPS-FM i mposes obligations 0 gonsuRadion i withn tadir
communities to set objectives for the state of fresh water bodies in their regions and set
limits on resource use to meet these objectives. The NPS-FM seeks to safeguard the life-
supporting capacity, ecological values and freshwater outcomes of a FMU while also
enabling appropriate abstractions of freshwater which provide for productive economic
opportunities and support the well-being of people and communities. There is a fine
balance between these two goals and requires a detailed understanding of individual
catchments and sub-catchments.

16. As set out in the preamble to the NPS-FM fresh-wat er is essential
economic, environmental, cultural and social well-being. Freshwater is particularly
important for primary production which relies on freshwater for irrigation, stock, and wash-
down water. Besides the availability of arable land, water quality and quantity is critical to
enabling the productive capacity of primary industries.

17. Objectives Al-A4 of the NPS-FM seeks to ensure the availability of freshwater to sustain
life-supporting capacity, while also ensuring water quality is maintained or improved.
These principles are carried through the NPS-FM, including at Objective A1 and Objective
A4, which state:

Objective A1
To safeguard:

the life-supporting capacity, ecosystem processes and indigenous species including their
associated ecosystems, of fresh water; and

the health of people and communities, as affected by contact with fresh water;

in sustainably managing the use and development of land, and of discharges of
contaminants.

Objective A4
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18.

19.

20.

21.

22.

To enable communities to provide for their economic well-being, including productive
economic opportunities, in sustainably managing freshwater quality, within limits.

Objectives B1-B5 relates to water quantity and seek to ensure water is available to
safeguard the life-supporting capacity of ecosystems and economic well-being. The
objectives are framed to achieve life-supporting capacity by ensuring water is efficiently
allocated, used and that over-allocation is avoided. Objectives B1, B3 and B5 are
particularly important in setting out those goals:

Objective B1

To safeguard the life-supporting capacity, ecosystem processes and indigenous species
including their associated ecosystems of fresh water, in sustainably managing the taking,
using, damming, or diverting of fresh water.

Objective B3

Improve and maximise the efficient allocation and efficient use of water.

Objective B5

To enable communities to provide for their economic well-being, including productive
economic opportunities, in sustainably managing fresh water quantity, within limits.

The Section 32 Report for PC7 identifies that these provisions are given effect to by way of
specific flow and allocation regimes for 36 waterbodies across the three sub-regions.
Coopers Creek has been identified as a waterbody where existing flow and allocation limits
may not safeguard life-supporting capacity and ecological values which has resulted in
increased minimum flows (over time). While this might give effect to Objective B1 the limit
which has been imposed prevents Objective B5 from being achieved. It is submitted that
an alternative flow management regime for Upper Coopers Creek Sub-Catchment can give
greater effect to Objectives B1 and B5 and is the most appropriate outcome for the
catchment.

Objective C1 recognises the intersectionality between different water uses, hydrological
processes, and associated ecosystems. It provides:

Objective C1

To improve integrated management of fresh water and the use and development of land in
whole catchments, including the interactions between fresh water, land, associated
ecosystems, and the coastal environment.

Integrated management is of particularly important in the context of Upper Coopers Creek.
Integrated management requires a detailed understanding of the hydraulic processes
specific to each catchment in order to understand what ecological values are sought to be
achieved and what measures or constraints are present to maintaining or improving those
values. Over-estimating the effects on ecological values from the abstraction of water can
lead to unnecessary restrictions that burden water users but do not result in added gains to
ecological values.

The policies within the NPS-FM elaborate on the objectives and set out methods and
obligations on regional councils to carry out those objectives. In summary, the policies
require Regional Councils to:

(@) Account for all freshwater takes and contaminants;
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(b) Set freshwater objectives and the processes for doing this;

(c) Set limits and methods (including rules) that enable Councils (regional and district) to
achieve freshwater objectives; and

d I nvol ve i wi and hapl in the management of
23. Inrelation to water quantity, Policy B1 provides:

By every regional council making or changing regional plans to the extent needed to ensure
the plans establish freshwater objectives in accordance with Policies CA1-CA4 and set
environmental flows and/or levels for all freshwater management units in its region (except
ponds and naturally ephemeral water bodies) to give effect to the objectives in this national
policy statement, having regard to at least the following:

(a) the reasonably foreseeable impacts of climate change;
(b) the connection between water bodies; and
(© the connections between freshwater bodies and coastal water.

24. Environmental Flows and/or levels are defined as:

fa type of i mit which describes the amount
(except ponds and naturally ephemeral water bodies) which is required to meet freshwater
objectives. Environmental flows for rivers and streams must include an allocation

limit and a minimum flow (or other flow/s). Environmental levels for other freshwater
management units must include an allocation limit and a minimum water level (or other

l evel / s) 0

25. Policy B1 requires environmental flows and/or levels to be set in order to meet freshwater
objectives. The definition of environmental flows and/or levels is broad, taking into account
a number of measures which could be placed on rivers and streams to meet freshwater
outcomes. A type of limit that might be applied to a catchment would be a maximum
allocation volume limit.

26. The Submitters recognise that the intent of PC7 is to give effect to Policy B1. However, the
Submitters consider that ECAN have not considered the full range of options available in
the types of flows or limits and/or the placement of a monitoring site if that is required. The
Submitters consider that amendments are required which achieve the ecological values
and freshwater outcomes sought, but also enable the productive use of freshwater of the
Upper Coopers Creek sub-catchment.

Canterbury Regional Policy Statement

27. The Canterbury Regional Policy Statement (CRPS) includes objectives and policies for the
management of freshwater quantity. The CRPS is required to give effect to the NPS-FM.
The CRPS requires that ECAN establish and implement environmental flow and water
allocation regimes for surface water resources in the region.

28. The Section 32 Report for PC7 highlights objectives and policies of importance to PC7,
including:®

® Section 32 Evaluation Report for Plan Change 7 (Omnibus, Orari-Temuka-Opihi-Pareora and
Waimakariri) to the Canterbury Land and Water Regional Plan and Plan Change 2 to the Waimakariri River
Regional Plan at page 449.
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29.

30.

31.

32.

33.

34.

35.

(@) Objective 7.2.1, 7.2.3, and 7.2.4.
(b) Policy 7.3.4, 7.3.6 and 7.3.7.

Objective 7.2.1 seeks to balance the abstraction of water against ecological values and
community uses. The explanation to this objective identifies that there is no hierarchy
between abstraction, recreation, and other activities as it is recognised that they are all
important for economic and social well-being of people and communities. Provided that
these values are achieved Objective 7.2.1 promotes the abstraction of water for irrigation.

Objective 7.2.3 seeks to ensure that the overall quality of freshwater in the region is
maintained or improved in addition to safeguarding the life supporting capacity of
ecosystem processes and indigenous species and their associated fresh water
ecosystems.

Objective 7.2.4 requires freshwater be managed in an integrated way within and across
catchments and activities. The Submitters seek to promote objective 7.2.4 by establishing a
water users group to manage allocation between themselves and to ensure that effects on
surface water values are no more than minor.

Objective 7.2.4 requires consideration of the interconnectivity of surface water and
groundwater. This is important in the context of Coopers Creek, and for the Submitters,
considering that abstractions from groundwater have a stream-depletion effect. The
degree to which this impacts on the values of Coopers Creek is the subject of this

submission. However it i s not ed t hat ECANOGSs asses

depleting groundwater abstraction on surface flows at Coopers Creek are minor.

Objective 7.2.4 requires engagement between agencies and people with interests in water
management in the community. We consider that to mean that ECAN is required to consult
and respond to concerns from water users about the impacts of added restrictions on water
use. Engagement with the Orari-Opihi-Pareora Zone Committee to date has not taken into
account the concerns of the Submitters in a meaningful way.

Policy 7.3.4 gives effect to policies 7.2.1, 7.2.2 and 7.2.4. Policy 7.3.4 relates to managing
water quantity and is relevant to the setting of minimum flow levels in the Orari FMU. PC7
introduces a new minimum flow site at SH72 to manage the adverse impacts of abstraction
on surface water flows. It is submitted that the new 50 I/s minimum flow regime at SH72 is
not the most effective method of achieving this policy. Policy 7.3.4 requires environmental
flow regimes which manage the hydrological connections of surface water and
groundwater. The Submitters consider this should necessarily include recognition of
surface water loss to groundwater that is not as a result of stream-depleting groundwater
abstractions.

Policy 7.3.4 also seeks to avoid abstractions from a water body that is at or exceeds the
maximum amount provided in an environmental flow and allocation regime. This policy has
resulted in the prohibited activity status in Rules 14.5.6 and 14.5.10 for failing to meet the
minimum flows set in Table 14(h). In reality this will mean that the Submitters will not be
able to obtain a reliable water supply as a 50 I/s (and as far as 0l/s) minimum flow has been
shown to prevent abstractions for significant periods of the year.* It will also not ensure
that ecological values are provided for as evidence demonstrates that flows at the
proposed monitoring site drop below 501/ s

* Groundwater-surface water interaction in the Coopers Creek catchment, Peaver, L., Kaelin, N., Durney,
P. and Trewartha, M., Report No. R17/3 July 2017, at page 29.
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36.

37.

38.

39.

not have a significant effect on this. As such the Submitters consider that the proposed flow
management regime is not appropriate.

The Submitters accept that over-allocation should be avoided (as is required by Policy Al
of the NPS-FM). However, the Submitters do not accept that the current minimum flow in
Table 14(h) for Coopers Creek is the most effective way of avoiding over-allocation. The
Submitters consider that allocation can be addressed with a flow management regime that
reflects actual volumes required i not the worst case scenario level of abstraction (based
on maximum take rates). This approach more effectively manages the water resource for
both ecological values and productive use values.

Policy 7.3.8 relates to the efficient allocation and use of freshwater by ensuring the
guantities of water allocated are no more than necessary for the proposed use for all
activities. Policy 7.3.8 also recognises the importance of the reliability of supply for
irrigation.

In giving effect to Policy 7.3.8 ECAN may work with stakeholders through the Regional and
Zone Water Committees. Consultation work was carried out through the ZIPA process with
a draft report released for consultation in December 2017 and a final report released in
December 2018. The Draft ZIPA suggested the imposition of an additional minimum flow
on Coopers Creek. The Submitters sought to engage with this process but were unable to
achieve much engagement in response.

The alternative minimum flow regime proposed by this submission seeks to ensure that
water is allocated to the Submitters in line with Policy 7.3.8 including by ensuring the
guantities of water allocated is no more than necessary. It is submitted that PC7 does not
appropriately manage water abstractions and the ability to productively use water.

Canterbury Land and Water Regional Plan

40.

41.

42.

43.

44,

The CLWREP is required by the Resource Management Act 1991 to give effect to the NPS-
FM and CRPS. The CLWRP includes existing objectives and policies which focus on the
productive use and life-supporting capacity of fresh water.

Objectives 3.8, 3.9, 3.10, 3.11 and 3.12 are relevant to the safe-guarding of life-supporting
capacity of ecosystems and the efficient allocation of water.

Objective 3.9 requires that abstracted water be shown to be necessary and reasonable for
its intended use and that any water that is abstracted is used efficiently. Water used by the
Submitters is essential to enabling productive economic opportunities and supporting their
economic and social well-being. Water is used efficiently and the amount required is
reasonable.

Objective 3.10 is not assessed in the Section 32 Report for PC7. The Submitters consider
this to be an important objective to recognise water availability to enable economic
activities within allocation limits or management regimes.

Objective 3.11 also recognises the importance of water as an enabler of economic and
social well-being. In regards to economic costs of PC7, the Section 32 Report notes that
consent holders of groundwater permits with restrictions linked to the Orari River (i.e. The
Submitters) wdadrhe elxpes i Rasa eesulfiof hb nev minigum flow
site at SH72. The economic costs associated with the new minimum flow site are
understated by the Section 32 Report. Modelling undertaken on behalf of ECAN has

® Above, n 2, at page 239.
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45.

shown that 100% restrictions on abstraction will result in significant periods of the year as a
result of a 50 I/s minimum flow site at SH72. In this way, the minimum flow site at SH72 is
considered to be contrary to this objective.

It is also considered wrong for the economic costs of imposing the minimum flow to be
discounted due to the conditions of the existing resource consents. It ignores the reason
that the application of the 50I/s minimum flow as deferred under those consents and the
consequences of the minimum flow decision legally T Being that consent will be reviewed
in line with the decision. The section 32 does not consider any different minimum flow level
in its assessment.

Discussion

46.

47.

48.

The Submitters primary concern in relation to PC7 is flow management and reliability of
supply. Without reliable water supply the Submitters cannot maintain productive farming
operations. To maintain ecological values and enable productive use of water a flow
management regime should respond to site specific hydrological and water use patterns.
This has not been achieved for the Upper Coopers Creek Sub-Catchment through the
notified version of PC7.

The Submitters consider that PC7 does not give effect to the full suite of directives in the
NPS-FM and the CRPS. An alternative flow management solution is proposed by the
submitters that better achieves the Objectives and Policies of the relevant statutory
documents.

Since 2013, abstractions from Upper Coopers Creek Sub-Catchment have been linked to
minimum flow triggers on the Orari River. This was an interim measure until further studies
were undertaken to assess more appropriate minimum flow restrictions on Coopers Creek.
ECAN have undertaken some further work on Coopers Creek which has crystallised in a
report €roundwatér-sudacefiwater interaction in the Coopers Creek catchmento
dated July 2017 (ECAN Report).°

Ecological Values

49.

50.

51.

In 2013, Golder Associates assessed the ecological values of Coopers Creek.” That report
helpfully distinguished between the spring-fed section of Coopers Creek and the lower
reach between the confluence with Scotsburn Stream and the SH72 monitoring site. The
Submitters rely on that distinction throughout this submission as the ecological values
between these two sections are different.

Above the confluence with Scotsburn stream ecological values were found to be poor. The
permanent flow at this section of Upper Coopers Creek has considerable levels of
macrophyte growth, a thick layer of fine sediment, no riparian planting and has access by
stock. Golder Associates note that considerable improvements can be made to the spring-
fed section of Upper Coopers Creek through the management of silt inputs and macrophyte
growth. In the submitters view some of the concerns that Golder express are a function of
the natural characteristics of the Spring-fed section of Coopers Creek. i.e. Ground water is
low in Dissolved Oxygen naturally.

The lower reach of Upper Coopers Creek between the confluence with Scotsburn Stream
and the SH72 monitoring site was found to have high ecological values. Those values

® Above n 3.
" Coopers Creek Ecological Values and Flow Requirements, Golder Associates, July 2013.
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increase from the confluence and are at their highest closest to the SH72 monitoring site.
Fish become more abundant and diverse further downstream towards SH72 but are at risk
from drying closest to SH72 where surface water is lost to groundwater.?

52. Golder Associates reports® on anecdotal evidence from an adjacent landowner which
states that there has been a decline in the diversity and abundance of fish communities
over the last 20 years. Golder Associates also report on an electric fishing survey in
regards to fish abundance. Without sampling records using the same site, method and
time of year it is very hard to make any meaningful conclusions on fish abundance. The
Submitters consider that improvements to the ecological values of the spring-fed section of
Coopers Creek would encourage fish communities to locate within that area during periods
of drying at the lower reach closer to SH72. This is in essence what occurs currently, but
could be improved

53. In order to protect those areas of highest ecological value, Golder Associates
recommended:™°

That in view of the short and flow sensitive reach of the stream which contains healthy
ecological communities this stream should be managed as a separate sub-catchment of the
Orari River with its own minimum flow at SH72.

54. The short and flow sensitive reach relates to the lower reach between the confluence with
Scotsburn Stream and SH72. Golder Associates further recommend that:

€Any mini mum f | owtreapdeplétiegdtakésamptachireg on Coopers Creek
should be configured in such a way that the stream at SH72 does not fall below the current
minimum flow of 50 L/s as a result of abstraction, so that ecological values around and
upstream of SH72 are protected.

55, This conclusion assumes that the 501 /s mini:
agree. Golder Associates focus their recommendation on flow management to controlling
hydraulically connected groundwater takes which reduce surface water flows at SH72.
Further mor e, it is noted that Amini mum f Il ows
increase the dur'hitivas manticipéted lthat whis fvduld hesedthe effect of
improving ecological values in the lower reach of Upper Coopers Creek which is sensitive
to low flows and drying closest to SH72.

56. It follows that restrictions on groundwater abstractions which only have a minor effect on
low flows at the lower reach of Upper Coopers Creek Sub-Catchment would not increase
ecological values. This is imperative to the Submitters, the proposed minimum flow would
have significant effects on their takes, but without having a meaningful effect on ecological
values. Other methods will be more effective in achieving ecological improvement.

57. In regards to the effects from the Submitters stream-depleting groundwater abstractions,
the ECAN Report found:

Because the stream is hydraulically connected to groundwater, groundwater abstraction must
affect stream flows. Abstraction at current rates appears to have only a minor effect that
is not clear in our monitoring data, but the results of our numerical modelling indicate that
reduction of flow in Coopers Creek would be greater if local irrigators were operating at
their consented maximum rates.

® Above n 6, at section 3.7 page 14.
° Above n 6, at section 3.5 page 8.

1% Above n 6, at section 5.0 page 15.
' Above n 6, at section 5.0 page 15.
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58.

59.

10

The connection between a greater level of irrigation and effects on surface water flows are
unsurprising and appear to indicate that a greater level of irrigation above the current
abstraction rates might occur. That would be antithetical to the purpose of the NPS-FM.
The key conclusion for the Submitters is that current abstractions only have a minor effect
on surface water flows in the Upper Coopers Creek Sub-Catchment. There is no added
benefit to ecological values by restricting hydraulically connected groundwater takes from
the spring-fed section of Coopers Creek if there is only a minor impact on surface water
flows in the lower reach.

Therefore, the Submitters consider a new flow management regime is required for Upper
Coopers Creek Sub-Catchment which improves ecological values, but also supports
ongoing productive use of water. In essence a better balance can be struck.

Review of ECAN Modelling

60.

61.

62.

63.

64.

A review of the modelling used in the ECAN Report reveals that it has taken a i1 w o -case
S ¢ e n aapproaah to assessing the level of effects from stream-depleting groundwater
abstractions on surface flows in the Upper Coopers Creek Sub-Catchment (i.e. ground
water takes have been modelled at their continuous maximum abstraction rates, without
having regard to efficient use of the water). Using this approach, the ECAN Report
estimates a drop in groundwater levels at the springs of 0.4 m to 0.5 m, which would result
in spring flow reduction of 36%, or 43 I/s. On face value these figures are alarming and
might support the imposition of a 50 L/s minimum flow at SH72. However, the modelling
utilised by the ECAN Report does not present a realistic picture of the nature and scale of
actual abstraction and its effects it has on flows.

While the Submitters do not disagree with the data relied on in the ECAN Report they are
concerned about the unrealistic picture presented by t he O6wor st c aThe
Submitters consider that this approach has resulted in overly burdensome restrictions on
abstractions that are not required in order to achieve the relevant objectives and policies
and do not reflect the natural characteristics of the Upper Coopers Creek Sub-Catchment.
Taking this approach will prohibit abstractions for significant periods of the year meaning
that PC7 does not provide for productive economic opportunities or allow the Submitters to
provide for their economic and social wellbeing.

An example of the type of restrictions that the Submitters will be faced with under PC7 is
demonstrated in the ECAN Report which found:*?

The new estimated time series for Coopers Creek at SH72 tells us that if abstraction from
Mr Kerse and Mr Kingstondés wells were sti
50 L/s in Coopers Creek at SH72, there would have been very limited periods when
any abstraction was allowed at all (Figure 5-4, top chart). This is illustrated by the
significant number of days that flow in Coopers Creek at SH72 is estimated to have
been below 50 L/s (highlighted by pink shading in Figure 5-4) during that period.

The impacts as shown in Figure 5-4 of the ECAN Report will have significant impacts on
reliability of supply and are unworkable. (Figure 5-4 (top chart) has been reproduced at
Appendix 03). This figure also demonstrates the extent to which flows are likely to drop
below 50I/s naturally.

Reliability of supply is considered at section 10 of the Section 32 Report for PC7. In
regards to efficiency and effectiveness it is noted that:

2 Above n 3, at page 27.
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65.

66.

67.

68.

69.

11

Water permit holders who abstract water that has been previously classified as
groundwater, but is deemed to be stream depleting under Option 2, will experience more
severe impacts due to a reduction in reliability of supply resulting from new
minimum flow and partial restrictions (Harris, 2019).

Impacts from reliability of supply are evident at Figure 5-4 (top chart) which shows 100%
restrictions on flows in red. The 100% restriction on flow applies to most of the period
between September 2014 and September 2016. Such restrictions are not required when
evidence demonstrates that current abstraction levels have a minor effect. A more
nuanced approach is required.

Economic costs are then assessed in relation to PC7 where it states:

Consent holders of groundwater permits with restrictions linked to the Orari River will
experience some loss in reliability as a result of returning to restrictions based on
Coopers Creek. However, this level of reliability was experienced under their
original groundwater permits.

The Section 32 Report attempts to justify the economic costs associated with a 50 I/s
minimum flow at Coopers Creek on the basis that existing groundwater consents impose
this limit as a condition of consent. However, this ignores that fact that any minimum flow
regime will be implemented through a review. l.e. if the minimum flow were to be reduced
the economic benefits would accrue. It also ignores the fact that a decision was made to
defer application of the 50I/s minimum flow due to uncertainty with its robustness. That
uncertainty has not been resolved by PC7. Further, not all consents within the Upper
Coopers Creek Sub Catchment are subject to the relevant condition.

Mr Kingston and Mr Kerse are currently subject to a consent condition (Condition 4) which
limits abstractions in this way.'* However, a further condition of consent (Condition 5)
delays the imposition of that minimum flow restriction until June 2021.* Condition 5 was
imposed in recognition that condition 4 would be inoperable if put in place and upon
agreement that further works were required to establish an appropriate flow management
regime. It is therefore inappropriate to justify the economic costs associated with the new
minimum flow regime on the basis of the existing consent condition. Council have so far
failed to determine the appropriate flow management regime. PC7 perpetuates the issue.

The Submitters suggest an alternative modelling solution which is more in line with actual
rates of take as ogqgecceerad ivbhare thehneaxinfunw @onsemnted
volume of water is abstracted. The Submitters do not operate at their maximum rates of
take which has been relied upon by the ECAN Report. Data highlighting the difference
between maximum consented volume and volume used is shown below.

Maximum
Consented Annual
Volume

2015/16 season
actually used

Average Annual
Volume required

1in 10yr Annual
Volume required

Kerse

2,398,231

252,283

315,147

567,264

Mulligan

2,125,024

411,000

388,468

699,243

'3 Resource Consent CRC192454 (Kerse) at condition 4; Resource Consent CRC194832 (Kingston) at

condition 4.

4 Above n 12, at condition 5.
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Kingston | 2,256,514 134,450 329,547 593,184

70. Modelling undertaken by the Submitters Hydro-Ecologist found that by using the actual
take data from the 2015/16 water year as opposed to the maximum consented volume that
groundwater levels would drop by 0.1m and reduce flows by 7 I/s (significantly less than
that modelled based on Max consented rates). An alternative to actual use data, which can
fluctuate depending on the season, would be to utilise a 1 in 10 year annual volume
required. This would result in a drawdown of groundwater of 0.15m to 0.2m.

71. By relying on abstraction figures that are more representative of the reality the effects on
surface flows will be less than minor.

DECISION
72. The Submitters seek the following decisions from ECAN:

(@) The Submitters seek a new sub-c at c hment call ed i U ®syube r
Catchmentobe included in PC7 which encompasses the spring-fed section of Upper
Coopers Creek and the lower reach above the SH72 monitoring site to the
confluence with the Scotsburn as identified in the map at Annexure 02. The Upper
Coopers Creek Sub-catchment will be subject to a suite of site specific provisions to:

()  Recognise the hydraulic connection between groundwater abstractions on
surface flows at Upper Coopers Creek Sub-Catchment; and to recognise the
minor (at most) effect from groundwater abstractions on surface water flows in
Upper Coopers Creek;

(i)  Enable groundwater abstraction provided that effects on surface water flows
are minor;

(i) Encourage integrated management between water users in the Upper Coopers
Creek Sub-Catchment to improve the ecological values of the spring-fed
section of Upper Coopers Creek and allocate maximum volume between water
users equivalent to efficient use of water;

(iv) Exempt the Upper Coopers Creek Sub-catchment from restrictions on minimum
flows recorded at the SH72 monitoring site or establish a new minimum flow or
an alternative flow management regime;

(v) Establish rules which limit stream-depleting groundwater abstractions based on
maximum allocation volume as opposed to a minimum flow. Consider
abstraction restrictions based on ground water levels or flow at an alternative
minimum flow site (such as Mulligans Weir).

(vi) Establish rules which provide for integrated management between water users
in the Upper Coopers Creek sub-catchment to;

(2) Share water during periods of high demand;

(2) Promote methods (other the flow management) to improve
ecological values in Upper Coopers Creek Sub-
Catchment;
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(vii) Amend existing provisions within PC7 which give effect to the above and
achieve the Objectives and Policies of the NPS-FM and CRPS; and

(b)  Any consequential amendments required to give effect to the above relief at (a) and
the relief at Annexure 01.

73. Attached to this submission at Annexure 01 is a list of amendments to provisions
contained in PC7 and new provisions requested. Where specific wording has been sought
that should not be viewed as limiting the scope of the relief sought in the accompanying
explanation.

Bridget Irving / Simon Peirce
Counsel for the Submitters

DATED this 13" day of September 2019

Address for service

for Submitter: Gallaway Cook Allan
Lawyers
123 Vogel Street
P O Box 143
Dunedin 9054
Telephone: (03) 477 7312
Fax: (03) 477 5564
Email: bridget.irving@gallawaycookallan.co.nz;
simon.peirce@gallawaycookallan.co.nz
Contact Person: Bridget Irving / Simon Peirce
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Annexure 01: Relief Sought

Section/
Provision

Text in PC7 (as notified)™

View on provision

| seek the following decision from ECAN®

2.8 Definitions, Translations and Abbreviations

Definition

N/A

A new definition is required to identify the Upper
Coopers Creek sub-catchment as identified by the black
outlined shown in Annexure 2.

Insert a new definition:

AUpper Co o BehrCatchen® e kn e thenasea of land at the spring-fed section of
Upper Coopers Creek, the lower section of Scotsburn Stream and the lower reach of
Upper Coopers Creek between the confluence with Scotsburn Stream and the Arundel
bridge at SH72, as identified in planning maps.

See also the area identified in Annexure 04.

Orari Freshwater Management Unit

Section 14

The Orari Freshwater Management Unit encompasses
the area of the Orari River catchment south of the
Rangitata River to the Temuka River and north to the
headwaters of the Upper Orari catchment. It includes the
Orari mainstem, Hewson River, Ohapi Creek, Rhodes
Creek, and Coopers Creek. The Orari River has a strong
hydraulic relationship with the shallow groundwater
system and for that reason the Orari Conjunctive Use
Zone and the Coopers Creek Conjunctive Use Zone
have been established to manage the effects of shallow
groundwater abstractions.

The environmental flow and allocation regime for the
Orari Freshwater Management Unit was developed by
the Orari Environmental Flow and Allocation Regime
Steering Committee and includes a three stepped
approach to managing flow and allocation in the
catchment. The first step caps allocation at the current
rate of abstraction, while the second and third steps
introduce a higher minimum flow and a reduction in
allocation. The purpose of the environmental flow and
allocation regime is to improve cultural, in-stream
ecological, social and economic values.

This explanation is opposed.

Amend this explanation to refer to Upper Coopers
Creek and the specific management regime for this
sub-catchment.

Include a section which identifies that adherence to a
minimum flow regime is not always necessary where a
maximum allocation volume can improve ecological
values.

The Orari Freshwater Management Unit encompasses the area of the Orari River
catchment south of the Rangitata River to the Temuka River and north to the headwaters
of the Upper Orari catchment. It includes the Orari mainstem, Hewson River, Ohapi Creek,
Rhodes Creek, Upper Coopers Creek Sub-Catchment and Coopers Creek. The Orari River
has a strong hydraulic relationship with the shallow groundwater system and for that
reason the Orari Conjunctive Use Zone and the Coopers Creek Conjunctive Use Zone
have been established to manage the effects of shallow groundwater abstractions.

In the Upper Coopers Creek Sub Catchment flows are intermittent between the confluence
with Scotsburn Stream and the Arundel Bridge at SH72 as a result of naturally occurring
drying. Flows are managed by an environmental flow and allocation regime that distributes
a maximum allocation volume between water users and controls the rate of flow using a
total allocation limit. Allocation is managed to ensure that groundwater abstractions have
no more than minor effect on surface flows within Upper Coopers Creek.

The environmental flow and allocation regime for the Orari Freshwater Management Unit
was developed by the Orari Environmental Flow and Allocation Regime Steering
Committee and includes a three stepped approach to managing flow and allocation in the
catchment. The first step caps allocation at the current rate of abstraction, while the
second and third steps introduce a higher minimum flow and/or a reduction in allocation or
maximum allocation volume. Minimum flows may not be necessary where maximum
allocation limits can maintain or improve ecological values. The purpose of the
environmental flow and allocation regime is to improve cultural, in-stream ecological, social
and economic values.

Abstraction of water

' The text shown in this column is used as a base provision for the amendments shown in the relief sought column. All text which is sought to be removed or added by PC7 has been taken as being affected.

1% Additions to provisions are shown as underlined text and deletions are shown as strikethrough-text.
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14.4.6

Surface water flows are improved in the Orari-Temuka-
Opihi-Pareora sub-region by ensuring all consented
abstractions comply with the applicable environmental
flow and allocation regimes set out in Tables 14(h) to
14(za).

This policy is partially supported provided a new row is
inserted in Table 14(h) that creates a separate
environmental flow and allocation regime for Upper
Coopers Creek and exempts it from the Coopers Creek
environmental flow and allocation regime.

Retain policy if relief in relation to Table 14(h) is granted.

If not, amend this policy to exempt Upper Coopers Creek and apply the more specific
policies proposed below as 14.4.23A-E

Efficient Use of Water

14.4.12

Except for AA, BA or KIL permits, restrict the volume
and/or rate of water allocated to any water permit for
irrigation that will replace an existing water permit
affected by the provisions of Sections 124 1 124C of the
RMA to a volume and/or rate that reflects past use,
determined in accordance with Method 1 of Schedule 10.

This policy is supported.

Retain policy

Consent Reviews

14.4.21

Assist with achieving the freshwater outcomes for the
Orari, Temuka and Opihi Freshwater Management Units
by reviewing, immediately after Plan Change 7 is made
operative, all surface water and stream depleting
groundwater permits with a direct or high stream-
depletion effect, and by implementing the environmental
flow and allocation regimes in Tables 14 (h) to 14(y) on
all reviewed permits.

This policy is opposed.

The Submitters hold resource consents to abstract
groundwater with a high or direct stream-depleting
effect. Evidence in relation to these abstractions shows
that the effects on surface water flows are no more than
minor.

As a form of alternative relief, if Upper Coopers Creek relief is not granted, amend this
policy to provide an extension of time for high or direct stream-depleting groundwater
abstractions within Upper Coopers Creek Sub-Catchmentto be reviewed.

Orari Freshwater Management Unit

14.4.23

To prevent the flow falling below the A permit allocation
limit minimum flows for the Orari Freshwater
Management Unit in Table 14(h), the following
restrictions shall be applied and strictly adhered to in
respect of the abstraction of surface water, stream
depleting groundwater and abstractions from within the
Orari Conjunctive Use Zone:

a. all partial restrictions for water permits including takes
to storage shall be stepped unless the consent
applicant is part of a w:

b. when the stepped approach applies, the rate of take
is to be reduced in increments of 50% and 100% of

the available flow rate to ensure the minimum flow is

This policy is opposed.

The Planning Maps in PC7 need to be clarified and do
not make it clear whether Upper Coopers Creek Sub-
Catchment is within the Orari Conjunctive Use Zone or
not and therefore whether this policy is applicable to the
Upper Coopers Creek Sub-Catchment.

The restrictions in (b) are too crude and do not allow
and appropriate level flexibility to manage flows.

Delete policy
OR

Amend to allow greater flexibility in the levels of restrictions in (b). An example of greater
flexibility includes stepped increments at 10% intervals.
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not breached; and
c. if a water permit holder is part of a water users group,
any restrictions will be managed according to the
water users group roster.
New policy N/A A suite of new policies are required to enable existing Il nclude a suite of policies specific to i
suite after resource consents for stream-depleting groundwater
policy abstractions to be replaced. This suite of policies will - the hydraulic connection between groundwater flows at Upper Coopers Creek and
14.4.23" provide for the productive use of groundwater within surface water flows;
Upper Coopers Creek while improving the ecological
values Upper Coopers Creek. These policies also - Enable stream-depleting groundwater abstractions provided that effects on surface
recognise that naturally occurring processes, such as water flows are no more than minor;
scouring from flooding and drying in the lower reach of
Upper Coopers Creek have an adverse effect on - Encourage integrated management between water users in Upper Coopers Creek;
ecological values is not a direct result of stream-
depleting groundwater abstractions at Upper Coopers - Manage groundwater abstractions (which are deemed to be surface water
Creek. abstractions by virtue of Schedule 9) by a maximum groundwater allocation in
Table 14(zd).
New Policy N/A A new policy is required to enable stream-depleting Insert a new policy:
14.4.23A groundwater abstractions within Upper Coopers Creek
Sub-Catchment where effects are no more than minor Manage adverse effects from stream-depleting groundwater abstractions in the Upper
and where conditions are proposed to improve Coopers Creek Sub-Catchment having regard to effects on surface water levels, ecological
ecological values. values and by avoiding abstractions above the maximum allocation volume in Table 14(h).
OR
Enable stream-depleting groundwater abstractions from Upper Coopers Creek Sub-
Catchment where it is demonstrated that effects on surface water flows in the lower reach
are minor, where applicants propose conditions to maintain or improve ecological values
and by avoiding abstractions above the maximum allocation volume in Table 14(h).
New Policy N/A A new policy is required to ensure that adverse effects Insert a new policy:
14.4.23B on surface water flows in the lower reach of Upper
Coopers Creek Sub-Catchment that are more than Avoid stream-depleting groundwater abstractions within Upper Coopers Creek Sub-
minor are avoided. Catchment where it is demonstrated that effects on surface water flows are more than
minor.
OR
Improve ecological values at the lower reach of the Upper Coopers Creek Sub-Catchment
by avoiding adverse effects from stream-depleting groundwater takes on surface flows that
are more than minor.

" To avoid confusion with later numbering these policies have been titled as 14.4.23A, B, C, etc to denote that they should be inserted after policy 14.4.23.
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New Policy N/A A new policy is required which focuses on improving Insert a new policy:
14.4.23C integrated management between water users in Upper
Coopers Creek. Support integrated management of water allocation between water users within the Upper
Coopers Creek Catchment, by:
Ecological values can be increased in the Spring-fed
section of Upper Coopers Creek Sub-Catchment a) Encouraging applications to replace existing resource consents being made
through methods to manage silt input, reduce together so that the cumulative effects of abstractions and options to manage
macrophytes, riparian planting and stock fencing. effects on surface water flows can be considered;
Greater collective benefits to ecological values can be
achieved by encouraging water users to act b) Establishing a water user group to manage water user during periods of high
collaboratively. demand;
c) Improving ecological values through consent conditions
New Policy N/A A new policy is required to improve ecological values Insert a new policy:
14.4.23D within Upper Coopers Creek Sub-Catchment
Encourage measures to improve ecological values through consent conditions; such as
(@) Removing macrophytes and requiring riparian planting to increase shading in
macrophyte dense areas;
(b)  Stock-proof fencing of the waterways where appropriate;
(c) Siltinput management.
New Policy N/A This policy highlights that resource consent should be Insert a new policy:
14.4.23E encouraged where a range of methods are used to
increase ecological values and will ensure that adverse | Provide for moderate, high or direct stream-depleting groundwater abstractions in the
effects on surface water flows from stream-depleting Upper Coopers Creek Sub-Catchment where applications will replace existing stream-
groundwater abstractions are no more than minor. depleting groundwater takes and where applicants:
a) Propose methods, secured by consent conditions to improve ecological values;
b) Demonstrate that adverse effects on surface water flows are no more than minor;
and
c) Will be part of a water users group to manage the cumulative effects of water takes.
New Policy N/A A new policy is required to identify that naturally Insert a new policy:
14.4.23F occurring processes such as surface water loss to

groundwater will result in drying that has adverse
effects on ecological values. This policy should
recognise that this phenomenon may occur regardless
of the level of stream-depleting groundwater takes in

Recognise that naturally occurring surface water loss to groundwater in the lower reach of
Upper Coopers Creek Sub-Catchment that has adverse effects on ecological values that is
not connected to stream-depleting groundwater abstractions from the spring-fed section of

SRP-1010218-1-96-V13






18

Upper Coopers Creek.

Upper Coopers Creek Sub-Catchment.

New policy
14.4.23G

N/A

A new policy is required to avoid stream-depleting
groundwater abstractions above the maximum
allocation volume set for Upper Coopers Creek in Table
14(h)

Insert a new policy:

Stream-depleting groundwater abstractions within the Upper Coopers Creek Sub-
Catchment are managed by a maximum allocation volume in Table 14(h) which controls
abstractions within the spring-fed section of Upper Coopers Creek Sub-Catchment so
effects on surface water flows in the lower reach are no more than a minor.

Take and Use Surface Water

This new rule would provide for resource consents for
surface water takes in Upper Coopers Creek Sub-
Catchment in the event that a water user no longer
sought to take groundwater. Such applications would
need to be subject to the same considerations as
applications for stream depleting groundwater.

The reference to table 14(h) in this new rule would be
based on a new row inserted into table 14(h) that
provides a specific flow management regime for Upper
Coopers Creek Sub-Catchment.

Advice Note: | 1. Rules 14.5.4 to 14.5.6 prevail over Regional Rules | An additional advice note is required to provide Insert a new point 3:

5.123 to 5.125. guidance to a plan reader and resource consent

planner that Rule 14.5.X which provides for surface 3. Rule 14.5.6A prevails over rules 14.5.4 to 14.5.6 and Regional Rules 5.123 to 5.125.
2. Regional Rules 5.111, 5.112, 5.113, 5.114, 5.114A | water abstractions from Upper Coopers Creek Sub-

and 5.115 apply in the Orari-Temuka-Opihi- Catchment prevails over rules 14.5.4 to 14.5.6 and

Pareora sub-region and prevail over Rules 14.5.7, | Regional Rules 5.123 to 5.125.

14.5.8, 14.5.9, 14.5.10 and 14.5.11.
New Rule N/A A new rule is required to enable resource consent The taking and use of surface water from the Upper Coopers Creek sub-catchment
14.5.6A applications to be granted for surface water takes is arestricted discretionary activity, provided the following conditions are met:

1. The take, in addition to all existing consented takes, does not result in an exceedance
of the maximum allocation rate or maximum allocation volume in Table 14(h)

2. The take:

a. will replace a lawfully established take affected by the provisions of Section 124-
124C of the RMA, and the take, in addition to all existing consented takes, will not
result in an exceedance of the maximum allocation limit set in Table 14(h); or

b. will not replace a lawfully established take affected by the provisions of Section
124-124C of the RMA, but the take, in addition to all existing consented takes, will
not result in an exceedance of any allocation limit, or rate of take, or seasonal or
annual volume limit, set in Tables 14(h);

The exercise of discretion is restricted to the following matters:

1. The rate, volume and timing of the take

2. The actual or potential adverse environmental effects on water quality, including
whether the activity, in combination with all other activities, will alter the allocation
status for water quality in the releva n t catchment ; and

3. Whether the amount of water to be taken and used is reasonable for the proposed use.
In assessing reasonable use for irrigation purposes, the CRC will consider the matters
set out in Schedul e 10; and

4. For water used for irrigation, the management of water allocation and resulting nutrient
di scharges on individual far ms; and

SRP-1010218-1-96-V13












