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discussion about positive environmental and social outcomes or ‘net
gain’. Leadership is required, and Ngai Tahu is looking to LPC and its
owner the Christchurch City Council to provide that leadership, in
partnership with Ngai Tahu, to benefit the entire community.

The outcome of these current resource consent applications should
build on the agreement to establish the non-statutory Catchment
Management Plan for Whakaraupd. These applications provide
another opportunity to demonstrate innovative and collaborative
leadership, building on existing relationships and placing the
development of the port within a larger vision for Whakaraupd and

Koukourarata.

Ngai Tahu acknowledge LPC’s willingness to engage with them
through consultation. The establishment of the MAG, the TAG, and
the development of the non-statutory Catchment Management Plan for
Whakaraupd are all positive features of the relationship. These
applications provide an opportunity to strengthen the relationship.
Ngai Tahu expect, however, that if consents are to be granted for the
dredging, the consent conditions will contribute significantly towards
achieving the objectives set out in the Mahaanui Iwi Management Plan
and the recommendations of the Cultural Impact Assessment, and
deliver gains additional to those expected through the Whakaraupd
Catchment Management Plan. In this case, net gain involves LPC
supporting manawhenua to exercise kaitiakitanga and rangatiratanga

in relation to mahinga kai.

If the deficiencies in LPC's modelling and effects assessments are
corrected so consents can be granted, Ngai Tahu requests the Panel
to impose conditions so that the dredging and disposal as part of the
Port’s development align with the long term Ngai Tahu vision to:

(a) protect, restore and enhance the mahinga kai values and water
quality of Whakaraupd and Koukourdrata and coastal waters;

and
(b) to exercise kaitiakitanga and rangatiratanga.

Both the development of the Port and net gains in physical and cultural
values are possible, and should be the product of this process. To
achieve enough certainty for all concerned, the mahinga kai net gain
needs to be clearly articulated in conditions attached to the grant of
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consents, and not left to further and continuing discussions between
LPC and Ngéai Tahu after consents are granted.

But we are yet some considerable distance form that outcome.
Overall, Ngai Tahu remains sceptical of LPC's conclusion that New
Zealand’s largest ever dredging project will have no discernible effects
on the physical environment other than on the actual dredging and
disposal areas. This contrasts with effects which were recognised by
ail stakeholders for both the Pert Tauranga Port and Port of Otago
dredging projects.

Hydrodynamic Modelling and the assessment of potential effects

Ngai Tahu has provided to LPC detailed comments on what it
considers are deficiencies in the modelling used. The advice provided
to Ngai Tahu by Mr Oldman and Dr Pritchard is that the approach to
modelling by LPC is not best practice. Best practice modelling is an
essential component of designing an optimal monitoring programme
and a safe dredge cperation plan.

As set out in Mr Oldman’s and Dr Pritchard’s evidence, there are
fundamental limitations with LPC’s modelling approach in the
Whakaraupd/Lyttelton harbour. These limitations have implications for
the setting of trigger values, the management of the dredging
operation, and the wider assessment of effects. It is unclear why a
different modelling approach has been used for offshore and in-
harbour effects. Moreover, the advisors to Ngai Tahu remain
unconvinced by the reasons advanced by Dr Beamsley as to why
wind, waves and combined tidal currents should not be used in the
model to underpin the assessment of effects.

The proposed Environmental Monitoring and Management Plan
(EMMP) is based on setting trigger levels which are to be derived from
an analysis of the frequency and duration of observed elevated
turbidity fevels. It seems from data collected by LPC that such events
occur relatively frequently. Modelling the behaviour of the dredging
plume during such events has, however, not been assessed.
Consequently, the impact of the dredging when trigger levels may be
exceeded cannot be quantified using the modelling adopted by LPC.
This means the operational aspects of LPC’s ‘adaptive management
plan” would need to rely heavily on expert judgement to assess the



potential effects of winds, waves, tides and rainfall on turbidity levels
and to ultimately decide if observed elevated turbidity levels may be
attributable to the dredging operation. Mr Oldman’s evidence is that
such an approach is not current best practice.

14 LPC’s position is that the differences in modelling approaches are of
no consequence' and this is no more than a ‘battle of the models’
where two experts prefer different approaches, but at the end of the
day either modelling approach is adequate. LPC also says that the
monitoring proposed by LPC will ensure that any differences between
predicted effects and actual effects will be picked up in advance? and
the operation ‘adapted’ to fully address any such unpredicted effects.

15 On the advice of its expert advisors, Ngai Tahu take a different view
and says that the differences in the modelling approaches are critical
to an understanding of potential effects and the way the operation
should be managed, and if adverse effects do occur (which seems
likely from Mr Oldman’s ‘demonstration model’ work), then the
monitoring will only tell us after the event. But by then it will be too
late, and serious non-reversible effects on the ecology of soft
sediments and rocky reefs may have occurred.

16 As Mr Oldman will say in evidence®, no model will ever reproduce
exactly what happens in nature. The only true test of a model is to
compare its predictions to observations. In the absence of a complete
calibration of a model, any predictions must be treated with caution
and the implications of the model results being wrong understood in
terms of the potential impacts of any proposed dredging works.

17 LPC asserts that the ‘risk’ of the modelling being incorrect is on it as
operator, rather than on the environment®. Ngai Tahu does not agree.
First, it is not clear that the monitoring proposed will identify the actual
effects. Using Ms Andersons’ analogy, we don’t actually know if there
are enough ‘soldiers guarding the gates’. Those soldiers will defend
against some attacks, but not all, and we don’t kow where the attacks
will come from or their intensity. Moreover, if the triggers ‘go off’, LPC

' LPC Opening Legal Submissions para 40
2LpPC Opening Submissions paragraph 42
% Oldman, Evidence summary 5 May 2017
* Eg LPC Opening Submissions paragraph 41
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As Mr Oldman sets out in his evidence, he considers this is highly
unlikely to be the case if the combined effects of important processes
were properly to be considered, and the uncertainties relating to
simulating the fate of recently deposited fine-grained sediment spill

material are allowed for.

In his evidence Mr Oldman presented a ‘demonstration model’. He
acknowledges that it is uncalibrated, and he has made assumptions
about model parameters and in particular the dredge source terms.
That ‘demonstration model’ was never intended to be used as tool to
provide an alternative assessment of effects. Rather, it was provided
to demonstrate that if a three-dimensional model is used which
considers the combined effects of tides, winds and resuspension, then
a realistic outcome is that some spill material may be transported
away from where the dredge material is placed. This outcome is
clearly indicated in the application regarding the offshore disposal area
which used a three-dimensional model that includes the effects of
waves, tides, oceanic currents and resuspension.

The purpose of the demonstration model is only to show that a
difference in effects from that predicted in the LPC modeliing (no
effects) can realistically be expected (that is, ‘some effects’).
However, what ‘some effects’ is likely to mean can only be quantified
using fully coupled models that have been calibrated.

Given the fundamental inadequacies of the modelling used by LPC
and the level of uncertainty about effects that remains, | submit that it
is not possible to remedy those deficiencies by continuing with and
amending the existing modelling approach and relying on monitoring
to detect any problems. Rather, best practice requires a revised
modelling approach to be used which focuses more on predicting
potential effects and moving away from the ‘no effects’ at any time,
which is the current approach. That revised modelling need only take
some months to be completed. It is then required to inform a revised

effects assessment.

For the recent Tauranga Capital Dredge works, significant modelling
was carried prior to the consent hearing in parallel with the collection
of turbidity modelling data. Models were calibrated against data
collected specifically for the Project and included model testing against



80 O} UMOYS ale s}o9ys 9y} J saouanbasuod snouss ay} usalb
‘sjelidoidde jsow ey} siI uondo pucoas ayj jey) SIapIsuod nyel IBBN

‘Buiueys Buibpaip Aue
0} Joud ued3 0} uo pauodsl pue usyeuspun ag o} Buuojuow
sjenbspe pue Bulspowsl sy} asnbal Ing ‘Sjussuod ay) el (o)

JO JUBLLISSESSE S109)0 pasiaal e ‘Alessadou
I Buipnour ‘esioiexe Bujjepow pasinel e pue  Bulojiuow
auljeseq a1enbape uayeuapun sey Dd1 mun Buuesy ayy winolpy  (q)

‘Ajpanue suoneodde sy suipag ()
:suoyjdo 881y} sey |[aued 8yl Hwgns | ‘sslousioljep asay} jO 9sneoayg

‘Aem awes sy Ul psjsnipe
Jansu sem Bujepow Jnogley 8y} ‘UJBASMOH  "SIOUSHO 10} Biam
uoljeolidde sy} Ui JUBSWSSISSE BY} SYBW 0} pasn s|epow ing ‘(peeH
As|po9) 1B) Jnogiey 8yl Ul N0 paliied sem uoneigien  (s40Usyo)
sjenpisal uay} ‘uocisuadsnsal Usyl ‘ByYdias By} apnjoul 0} jdpow jeyl
pasiAel O] 2yl woJdj sjuswwod Buinedas uo Jsle| jng ‘Jnogley sy}
10} japouw ayIoads e ulm uebaq 04 1ey) st pauaddey aaey o) sieadde
leym ‘Incge awiod aaey Aew uojenyis siyl moy o} se Bupieinoadg

"oAsIyOe 0} Juem am suieb Jau ayj Jo spnjubew
ay} mowy am 0s ‘sjoaye jo apnmiubew ay) jo Bulpuelsiepun Japeq (q
pue ‘juswabeuew ia}1aq Jo; Ayunyioddo ay) (B ul Jnsal ||Im uolj2wio)ul
Jeneq ‘pua sy U ‘asnedag ¢, SIY) us Jua)sisul os nye] 1eBN sI Aum og

sodneieyeypnp 404 Jou Aym usy) ‘ebueine] Joj ybnous
pooB si 1l ) 818y paispisuod ussq aney 0} Jeadde pjnom jey} jJo SUON

‘suondo uonebiiw jo abuel e Bujzuswsa|dwi Jo sjjsusq
lenualod sy} Jo Buipueisiepun ue Yyum Jorerado abpaip ay) Buipiaoud
Aq 198f01d By} JO $S200NS ||BISAO B} 0} painquiuod Ajuesiubis joafoid
oy} jJo eseyd uonnoaxe pue Buiuueld ay; Buunp sioc) Buijlapow Buisn

"salis Jo1daoal aAljisuss Je sioedw jenuajod pajoipsaid uo paseq
siabbuy juswsbeuew sjeudoidde sausp 0] pssn alam suoleINWIS
[9POW wWoJ) sindino pue ejep ANpIgN) JO SisA|eue JO UORBUIGWOD Y

‘palapISu0D
alem spuipy  BuiBpalp eoueusjulew Buunp ua)e] SUGCHBAISSGO

18>

€e

4%

L€

0}

6¢

8¢



‘owwelboud
Buuoyuow Bunsixe oyl Jo BsIMIBYo 10 Ssspenbspe  ay)
jo Aeluswiwoo e apiaoid ‘pasiael ase sindino jepow ay} uaypn  (B)

‘|opow sy} ajeiall/aieiqiied o) (mojaq siow
yoiym Jo) Buibpaup |eu; swos axewuspun buiuaddey st siyy apypy ()

:J0p1I0o abpalp
Jeno ay) Buoje |eusjew [ids 8y} JO SOIWEBUAP 8y} UO SSABM
Jo syeye |enusjod 8yl Jo juswssasse ajenbape ue apinold  (9)

Aenp ulysen
punole pue ul eale sy} Ul Ajjeloadss ‘uoisusdsnsal pue spuim Jo

s)o8yje ay) uoieuiquiod ul Buipnjoul Ag |spow Jnogley syj uni-ay  (p)

‘Buibpalp oY1 Jo uonelnp sy} Jeao pabeuew
aq 0} S| [eusjew [|ids jo ndui ay) jo 198ye sAlenwno ‘Buiobuo
a8yl moy Buipnjour uonelado abpaip ay) woly Jopuiod abpaip
ayl ulyum uonisodap Jo [8A8] A9yl @Y U0 uolewlojul apiaold  (9)

‘pasn aq 0} sI
B]ep Mau JI pue JN0oGJey ay} UIYlIM pPUB SI0YSHO pash s|opowl ay}
ussm)aq Aousisisuod apiaold 0} ssaooud uoneIqIeo ay) HsIAeY  (q)

‘dININT au) Jo aseyd |entul ay) jo ped se pajos||od 8g 0) spasu
Bjep Jayuny JI pue ssao04d uojjeqes |opow ayj YjIm )siSse pjnod
pajos|00 Buleq elep Buuojuow Moy uo Alejuswwod e spinold  (e)

'Sl palinbal sI Jeym ‘sjosyje JO JUSLISSISSE

ue Joj sISeq }sngos aiow e spiaoid pue uopenys siy) Aposs ol

‘ejeudoidde
pue o|qejdedcde SI BWOINO JISJJaq B SSBASIYOE UOoIym SjuSsuod
Bunuelb ur Aejep Jouiw yons Aue jey} pwgns | ‘pels ued Buibpaip
210} Syjuow z| 1ISEs| }B 0} INod0 pnoys Buuojuow sujeseq
ey sjdaooe D4 1eyl uaals ssaooud Juswabeuew sAljdepe sAlj0s)je
ue Aldde oy pue |spow 8y} aelqied 0} (mojaq 9as) Buibpaip el
@)epspun 0} Dd1 @|geua osie |m Aem siy) uj Buiesy ay) Bujuinolpy

‘a1e| 00} Ajjenuassa s| }i jun Bulojuow ybnoiy)
sjosye a@soy} aulwislep 0} Ajjiqeul sy} Buuspisuod pue ‘pajelsispun

o¢

Ge



10

(h) When the model outputs are revised, re-consider the effects
assessments on sensitive receiving environments (soft
sediments and rocky reefs);

(il Review and set the appropriate trigger levels. This should
include a clear method document which describes how
measured data and model outputs will be integrated. This will be
possible because the model will predict more than just 'no
impact’ anywhere in the harbour under all conditions. It should
complement and strengthen the statistical approach;

(j) If necessary, adjust the dredging operation and EMMP adaptive

management process based on revised model predictions;

(k) Finalise (by agreement if possible) the net gain outcomes to be
achieved.

37 in October 2016, LPC suggested to Ngati Wheke that some trial
dredging with the existing maintenance dredge would “complement
our understanding of the coastal environment”.® This would be a true
expression of adaptive management, and remains relevant and useful.
Such a trial would significantly assist with the refinement of the
remodelling.

38 LPC will no doubt say that any delay associated with such a process is
financiaily unacceptable. The cost of remodelling in the overali context
of the project is not significant. There is no evidence before you that it
is critica! o the commercial success of the capital dredging that it
occur immediately. Indeed, LPC proposes to undertake the dredging
in two stages because there is no commercial imperative to complete
it as soon as possible. Mcreover, LPC have agreed to 12 months of
baseline monitoring before dredging can begin. While LPC has had
the opportunity for some time to re-model based on the concerns
expressed by Ngai Tahu, to do so now would only mean a ‘delay’ of a
few months. On the other hand, the failure to get this right might mean
substantial and irremediable adverse effects. A precautionary
approach as required by the New Zealand Coastal Policy Statement
2010 (NZ Coastal Policy Statement) demands in this situation that we
‘make haste slowly’.

6 Appendix 2 of the evidence of Henry Couch dated 27 April 2017
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39 There are other examples of major projects where hearings have been
adjourned for significant periods until adequate information has been

provided.”

40 Considering all this, Ngai Tahu requests the Panel issue an interim
decision requiring the matters set out in para 29 to be completed,
following which the hearing can be reconvened and a final decision

made.
‘Net gain’ of mahinga kai — the legal basis

41 The Panel has asked if there is a resource management relevant
provision, or legal precedent, that empowers the Panel to decline the
LPC applications because it is not “conclusively demonstrated that a
net gain in mahinga kai values can be assured” as submitted by Ngai
Tahu.® This section of my submissions addresses the legal basis for
that submission. The following sections set out the evidential basis

for it.

42 | agree with Ms Appleyard’s conclusion® that “there is no direction in
any of the statutory instruments discussed above that a net gain in
mahinga kai must be demonstrated”. However, it has never been the

Ngai Tahu position that the relevant planning provisions positively

mandate such an outcome.

43 There are two interrelated sets of effects relating to mahinga kai;

physical ecological effects and cultural effects. The evidence of the

" Final Report and Decision of the Board of Inquiry into the Hauduru ma Raki Wind
Farm and Infrastructure Connection to Grid May 2011. This was a ministerial call-in to
a Board of Inquiry. The first hearing started in April 2009. It was adjourned on the
direction of the Board in May 2009 with directions requiring actions to be taken (see
paragraph [49], with the hearing being reconvened in September 2010. Crest Energy
Kaipara Ltd v Northland Regional Council [2011] NZEnvC 26 involved an application
for coastal permits for the pltacement of electricity generation turbines on the bed of
the Kaipara Harbour. The first hearing was in 2009 with an interim decision being
released in December 2009, requiring significant modifications to be made to the
Environmental Monitoring Plan and conditions of consent. Extensive additional
evidence was provided, and the Environment Court made its final decision in
February 2011. Mainpower NZ Ltd v Hurunui District Council [2011] NZEnvC 384 was
an application for consents for the Mt Cass wind farm. After the appeal was set down
for hearing, mediation between the parties resulted in a revised layout for the wind
farm and necessitated additional consent applications. The Court granted an
adjournment of the hearing ([2010 NZEnvC 41]) for a period of 4 months to allow the
new applications to ‘catch up’ with the original applications.

8 4th Minute of the Commissioners dated 21 April 2017

°LPC Opening submissions paragraph 61
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instruments to the exclusion of Part 2 of the RMA in reaching its

determination.

The High Court found that the Supreme Court's reasoning in King
Salmon did apply. The High Court noted that in King Salmon the
Supreme Court found that because the NZ Coastal Policy Statement
was intended to give substance to the provisions of Part 2 of the RMA,
there was no need to refer to Part 2 when considering the Plan change
(unless the relevant statutory document was found to be invalid,

incomplete or uncertain).!”

The High Court noted that the Supreme Court in King Salmon
emphasised that:"

The RMA envisages the formulation and promulgation of a cascade of
planning documents, each intended, ultimately, to give effect to s 5,
and to Part 2 more generally. These documents form an integral part of
the legislative framework of the RMA and give substance to its purpose
by identifying objectives, policies, methods and rules with increasing

particularity both as to substantive content and locality.

The High Court found that this reasoning applied to the assessment of
resource consent applications under s 104(1) "because the relevant
provisions of the planning documents, which include the NZ Coastal
Policy Statement, have already given substance to the principles in
Part 2"." Accordingly, "it would be inconsistent with the scheme of the
RMA and King Salmon to allow Regional or District Plans to be
rendered ineffective by general recourse to Part 2 in deciding resource
consent applications."® The High Court also agreed with the Supreme
Court's caveats that where there has been invalidity, incomplete
coverage or uncertainty of meaning within the planning documents,
resort to Part 2 should then occur.

| also agree with Ms Appleyard®’ that Objective 7.1, Policy 10.1.5,
Policy 10.1.9 and Rules 10.12 and 10.18 of the Regional Coastal

Environment Plan are the relevant provisions from that Plan.

' Paragraph 69 of the Davidson decision
18 Paragraph 71 of the decision

'% paragraph 76 of the decision

% paragraph 77 of the decision

2! LPC Opening submissions paragraph 59
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mahinga kai values can be assured, requests the Panel to exercise its

discretion in that manner:
(a) based on the evidence provided to you;

(b) considering the relevant provisions in the NZ Coastal Policy

Statement and the Regional Coastal Environment Plan;
(c) and considering sections 6, 7 and 8 of the RMA:

unless you impose conditions which ensure an outcome which is
better than allowing continued physical and cultural deterioration
of Whakaraupd/Lyttelton Harbour.

Moreover, LPC’s opening submissions fail to recognise that planning
provisions are not necessarily determinative of a decision maker’s
discretion. Planning provisions are one matter to which regard is to be

26

had®, alongside any actual and potential effects,® and “any other

matter the consent authority considers relevant and reascnably
necessary to determine the application”.?” Positive effects/net gain

can be considered under both sections 104(1)(a)*® and (c).
(b) Physical ecological effects

The second type of effects are physical ecological effects. Here, |
submit that the Panel can also, in your discretion, decline consent if
you consider on the evidence that a net gain in relevant ecological
values is required to meet the overall test of sustainable management
and a condition to that effect is not offered or accepted by LPC.

There is no requirement in the RMA to provide a positive effect,
biodiversity offset or environmental compensation. It is up to the
decision maker to decide what may be necessary or appropriate in any
situation. Biodiversity offsets/environmental compensation should be
distinguished from mitigation. ‘Mitigate’ means to alleviate, or
moderate the severity of something. Offsets do not do that. Offsets are
not mitigation of adverse effects, but rather they are to be considered

% Section 104(1)(b) RMA

% Section 104(1)(a)

7 Section 104(c)

%8 ‘Effects include’ positive effects, section 3(a) RMA



58

59

60

61

16

as positive effects offered by an applicant to offset an adverse effect
caused by the proposed activity.?

The critical implication of this distinction is that LPC cannot be required
to provide offsetting or environmental compensation to achieve an
outcome, whereas conditions on mitigation can be required by a
decision maker. However, in practical terms this is not an impediment
to the full exercise of the Panel's discretion. | submit that you can
decline an application if you consider that sustainable management
can only be achieved if some form of offset or environmentai
compensation is necessary, and LPC does not offer it or accept such a
condition. LPC say they are prepared to commit to a ‘net gain’
outcome. However, until we are clear what that will mean in practical
terms, and a condition agreed which makes that clear and
enforceable, the issue remains unresolved.

Again, | submit that the adequacy of what is offered is part of the
broad discretionary judgment. This broad approach where offers (or at
least acceptance) of biodiversity offsets/compensation were
considered and were decisive in the outcome, has been adopted in a
number of Environment Court and Board of Inquiry decisions.*® While
not stated explicitly, it is implicit that if these conditions were not
offered or accepted, then the applications would likely have been
declined.

The difficuity here, is that there is a considerable level of uncertainty
about just what the physical ecologica! effects will be.

Cultural effects and mahinga kai

This section of my submissions addresses the evidential basis in
relation to cultural effects for the submission that consent should only
be granted if a net gain can be assured.

» Royal Forest and Bird Protection Society of New Zealand v Buller District Council
and West Coast Regional Council and others [2013] NZHC 1346. Fogarty J. at [72]

% Eg, MainPower NZ Ltd v Hurunui District Council [2011] NZEnvC 384 (the Mt Cass
wind farm); Final Report and Decision of the Board of Inquiry, 12 June 2012, available
at hitp//www.epa.govi.nz/Publications Transmission Gully motorway project; West
Coast Environmental Network Inc v West Coast Regional Council and Buller District
Council [2013] NZEnvC 47 and West Coast Environmental Network Inc v West Coast
Regional Council and Buller District Council [2013] NZEnvC 178 (Escarpment coal
mine on the Denniston plateau)..
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The cultural, spiritual, historic, and traditional association with
Whakaraupd/Lyttelton Harbour and Koukourarata and the coastal area
offshore from both harbours has been recognised in statute and is
articulated in the evidence of the Ngai Tahu representatives.

The Ngai Tahu cultural evidence includes details on the effects of
water quality on mahinga kai in their mana moana. The 2016 Cultural
Impact Assessment Update also advises that some activities can have
a cultural effect without a detectable physical impact. For example,
even if there are no detectable effects on water quality beyond the
footprint of the dredging activity in Whakaraupo, there may be an
effect on how manawhenua experience and engage with the harbour

as a result of continuous dredging®'.

Mr Tasman Gillies describes a permanent scar that the proposed
activities will leave in the harbour, no matter what physical mitigation is

carried out.

Mr H Couch’s evidence is that manawhenua consider LPCs proposal
to move the maintenance disposal site offshore simply lessens an on-
going negative effect from decades of negative effects that tangata

tiaki never considered appropriate.

The overall outcomes expected by Ngadi Tahu are set out in the

Cultural Impact Assessment (CIA):

1. Increased confidence and certainty around the nature and
extent of potential effects, and the ability of the EMMP to
manage these.

2. Ongoing relationship with LPC, as a port company with long
term interest in Whakaraupo and responsibilities to protect the
harbour environment.

3. Continued ability to safely access and gather food in the
coastal environment.

4. Continued ability to exercise kaitiakitanga over the coastal
environment of their respective takiwa.

5. Continual improvement to the health of the Whakaraupd and
Koukourarata, including the enhancement of mahinga kai sites,
species and habitats, consistent with the ‘net gain’ approach.

31 CIA Update 2016 page 16
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6. The protection of future aspirations of manawhenua, including
proposed Mataitai (Whakaraupd) and intentions to establish
further marine farms (Koukourarata).

The Environment Court’s decision in the Port of Tauranga dredging
case® discusses cultural effects associated with mahinga kai. In
many ways, the situation in Tauranga is similar to the situation here
(though I note that the LPC/manawhenua relationship is considerably
healthier than what appears to have been the case in Tauranga). | set
out at some length relevant parts of the Port Tauranga decision
because it has so many paralleis which may assist the Panel. | submit
it is an example of the exercise of discretion which Ngai Tahu says is
appropriate here. That decision granted consent on conditions,
including positive actions. | submit that the implication is that the
Court considered that the consent should only be granted if those
conditions were imposed.

The Court's decision begins with the same overall evaluation which
the Panel here will be concerned with:

[1] How do we integrate the competing interests of the Port of
Tauranga (the Port) seeking to widen and deepen the entrance to its
entry channel to accommodate larger ships, while recognising and
providing for the legitimate cultural concern and relationship of relevant

local iwi...?

[2] Inthis decision we examine these questions in the context of the
Resource Management Act (the Act), and consider a breadth of
scientific, cultural and metaphysical corcerns. This case highlights
many of the tensions inherent in the Act and the need to exercise
careful value judgments in order to achieve sustainable management

as that term is defined in the Act.

[3] As was noted by the Privy Council in McGuire v Hastings District

Council:*®

21. ... The Act has a single broad purpose. Nonetheless, in achieving

it, all the authorities concerned are bound by certain requirements and

%2 Te Runanga O Ngai Te Rangi Iwi Trust v Bay of Plenty Regional Council [2011]
NZEnvC 402
% 12001] NZRMA 557 (PC) at [21]



69

19

these include particular sensitivity to Maori issues ... While, as already
mentioned, this cannot exclude compulsory acquisition (with proper
compensation) for necessary public purposes, it and the other
statutory provisions quoted do mean that special regard to Maori

interests and values is required in such policy decisions...

Cultural effects of the Tauranga dredging proposal are discussed in
paragraphs [174] to [242] of the decision. The evidence presented by
the iwi there is remarkably like the evidence you will hear from
witnesses on behalf of Ngai Tahu. For example:

[169] However, as acknowledged by the ecologists, the evaluation of
the significance of these effects on pipi does not end with the scientific
assessment. The impact must also be considered in the context of the
cultural importance of Te Paritaha and its value to local iwi. That

consideration comes later in this decision.

[180] To the tangata whenua, these cultural sites have a mauri (or life
essence) binding each member of the tribes through mana (prestige),
tapu (sacredness), and whakapapa (genealogy) to these sites and the
early ancestors of the canoes who discovered them. It is these links
from the past to the present that create the relationship the tribes have

with their ancestral lands and waters.

[181] The nature of the relationship the tribes have with Te Awanui was
perhaps best captured in the expression provided by Mr Hauata
Palmer, Ko au te Moana, Iw te Moana Iw au, or | am the sea- the sea is
me. He used this saying when he explained that the marine
environment has been their source of sustenance, recreation and
spiritual wellbeing. In terms of its fisheries the relationship of Maori
with their relatives of the sea was captured in a similar way when Hori
Tupaea, a chief of Ngai Te Rangi, stated in ancient times, Ko au te

patiki, ko te patiki Iw au or | am the flounder - the flounder is me.

[191] To nurture their relationship with Te Awanui, we were told that
over many centuries the tribes developed management practices and
customs to preserve the resources of the area. As kaitiaki, they used

tikanga and kawa (rules/customary practices and rituals) to moderate
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and manage the tapu aspects of the relationship with these sites and

waters and the resources to be found there...

[193] The ability to protect and manage these ancestral resources as
kaitiaki is considered important- because it discharges the tikanga
obligation of the appellants to future generations. An example from the
evidence of Mr Anthony Fisher relates to the Ngati Te Rangi Resource
Management Plan (1995) he developed and iits first whakatauki or
proverb exalting the people to care for their tribal domain including the

feet of Mauao.

[194] Management aiso ensures other cultural practices and values
which underpin the way of life of the appeilants can continue. Such
practices and values include manaakitanga {(ensuring there is
kaimocana to fed manubhiri or visitors and whanaunga or extended family
not resident in Tauranga). In so providing, the mana and prestige of the
Tauranga Moana tribes is upheld. There is major whakama or
embarrassment when no kaimoana can be provided in accordance with

this custom.

[195] Thus, settlement and fishing anc gathering remain tangible
expressions of the identity of Tauranga Moana tribes and the
relationship they enjoy with the physical and metaphysical aspects of

Mauao and Te Awanui and their surrounds.

70 The Court heard evidence about the effects of past activities in and
around the harbour on cultural values and the cumulative effects of the
proposed activities:

1211} We were told by witnesses for the appellants that the significant
historical and cuitural status of these sites and waters and their
relationship with these must, in accordance with their tikanga, be

protected.

[212] Whiist acknowledging that the mauri of Te Awanui has been
diminished by previous reclamation works, dredging of the harbour,
pollution, over-fishing and numerous other impacts that flow from the
industrial use, urban sprawl and land use changes around the harbour,
they contend their relationship remains as does their mana,

rangatiratanga and kaitiakitanga over the sites. As Mr Black put it, they
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have a intergenerational responsibility to their ancestors and
grandchildren to preserve in the best state possible an environment

that will be a fruitful resource for future generations.

[213] The appellants believe that the cumulative effects of these
previous impacts, which have all occurred following the confiscation of
their lands and a number of public works takings, combined with the
effects of the proposed dredging, widening and deepening of the
shipping channel, will further undermine their relationship, kaitiakitanga,
cultural values and traditional and cultural practices associated with
Mauao and Te Awanui. Mr Koning counsel for Ngai Te Rangi,
submitted that the proposed dredging, when added to previous
cumulative effects, represents a tipping point in terms of the Maori
relationship with Te Awanui and Mauao. He also contended that
previous cumulative effects have already degraded the mauri ofTe
Awanui and Mauao which has resulted in lasting impacts on the mana
of Ngai Te Rangi. The Port's proposal will degrade the mauri of Mauao
and Te Awanui even further and adversely affect Ngai Te Rangi. Ms
Rolleston for Nga Ruahine, contended that the Port's proposal
represents a significant cumulative physical adverse effect on areas of
immense spiritual and cultural value, with adverse effects affecting the

relationship of Nga Ruahine to Te Awanui and Mauao.

These comments are very much like the situation here. However, the
cultural evidence for Ngai Tahu does not talk about a ‘tipping point’
such that the consents should not be granted at all. Rather, it allows
for those cultural effects to be addressed through a ‘compromise™* -
adequate recognition of and support for achieving net gain in mahinga

At Port Tauranga there is also a mataitai in place. The Court

considered that significant:

[231] The mataitai, Mr Koning submitted, has its own legal status as an
expression of the Crown's continuing treaty obligations to Tauranga
Moana iwi. We agree with this position and we note that section 10 of
the Treaty of Waitangi (Fishing Claims) Settlement Act 1992 and the
Fisheries (Kaimoana Customary Fishing) Regulations 1998 record that

* Evidence of T Gilles dated 4 April 2017 paragraph 10
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the Crown agreed in 1992 to recognise and provide for customary food
gathering and the special relationship between tangata whenua and
places of importance for customary food gathering (inciuding Tauranga
ika and mahinga mataitai). It was established after the Minister of
Fisheries was satisfied, inter alia, that there was a special
relationship between tangata whenua and the proposed mataitai
reserve. In addition he needed to be satisfied that the mataitai reserve
was an identified traditional fishing ground and of a size appropriate to
effective management by tangata whenua. The Mauao Mataitai
Reserve is managed in practice by tangata kaitiaki, and no person may

engage in commercial fishing in the reserve.

{232} We consider that the law on mataitai reserves clearly reflects the
interests of the Crown and Maori to provide for customary food
gathering and the special relationship between tangata whenua and
places of customary food gathering importance such as Te Paritaha o
te Awanui, Mauso, and the general area within the shipping channel
captured within the boundary of the reserve. Thus we reject Ms
Hamm's argument that the reserve is predominantly about addressirg
the sustainability of the fishing resource in areas of significance to iwi
for customary food gathering. Rather, the mataitai reserve was
established to recognise and provide for the special relationship

tangata whenua have with this area.

1233] We conclude as much because of the emphasis in the legislation
on the relationship with such places. Thus, the impact of the proposal
to dredge, widen and deepen the channel on the mataitai reserve is
directly relevant to our Part 2 analysis, and we consider that there will
be significant adverse cultural effects on the exercise of the
kaitiakitanga and rangatiratanga of the appellants as a result. These

impacts we have provided for in our proposed conditions.

Rapaki was New Zealand’s first mataitai®®. Koukourarata, the
second.®® An application was made in 2011 for an additional mataitai
to cover almost the entire area of Whakaraupo.”’. These mataitai are
formal recognition of the relationship Ngai Tahu has with both
harbours.

% Evidence of Henry Couch paragraph 26
%8 Evidence of Peter Ramsden paragraph 28{(c)
% Evidence of H Couch paragraph 27
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At paragraphs [292] to [298] of the Tauranga decision, the Court
considers the various conditions proposed by the applicant and sought
by submitters, including positive actions/compensation. The Court
concludes that with these conditions attached to the consents, the
application meets the overall sustainable management test in section
5 of the RMA.

In my submission, the Tauranga decision is an example of the
exercise of the s104(1) discretion. The consideration included positive
actions or ‘net gain’ (though that term was not used). Equally, the
Court could have decided in its discretion that the controls and
conditions, including positive actions/compensation were not adequate
and declined consent. The implication is that the consent would not
have been granted unless those conditions were imposed. While
stated in the context of the consideration of alternatives, | submit the

Court’'s comment applies more generally:

If a consent cannot be granted without unacceptable impacts then it
should be refused rather than suggesting another port is more

appropriate.®®
The relevant planning provisions
Regional Coastal Environment Plan

Policy 10.1.4 of the Regional Coastal Environment Plan is about
“Lyttelton Harbour Relationships”. This policy recognises that
development of the port will result in some effects which cannot be
avoided or mitigated. In those circumstances, LPC will undertake
those activities while ensuring that “effort is made to achieve a net

gain in mahinga kai” (my emphasis). | submit that this policy should
be given considerable weight. It has only recently been adopted and
as such can be considered to strongly indicate (but not exclusively for
the reasons advanced earlier) how the relevant NZCPS provisions
should be applied in this instance, as well as, how at least in part, the
relevant Part 2 provisions should be applied.

The reference in the policy to “effort’” being made to achieve a net
gain, rather than “net gain being achieved” is not a gloss on the
strength of the direction about outcome. Rather, it recognises that

= Tauranga, Paragraph 251
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the work ‘avoid’ in the Policy is strong — the same word that was the
subject of the Supreme Court’s consideration in King Salmon. If any
discernible level of sediment reaches either soft sediment or rocky
reefs the effects may well be significant®™. Avoid, means what it says.
However, there remains considerable uncertainty about whether such

effects can be avoided.

The Environment Court in the Tauranga case considered the same
provisions of the NZ Coastal Policy Statementand stated:

[257] On balance we have concluded that the 2010 Policy Statement is
an attempt to more explicitly state the tensions which are inherent
within Part 2 of the Act. They are more generally discussed therein
than in the 1994 Policy Statement. In other words, the question of
important infrastructure within the coastal environment is always a
matter that the Court has had regard to as is evidenced in New
Zealand Rail v Marlborough District Council*® , and the 2010 Policy
Statement is a more explicit statement of the various issues which
need to be integrated in reaching a decision in respect of the coastal

environment.

[258] Some of these policies might in the circumstances of a particular
case be irreconcilable. It may not be possible, for example, to preserve
the natural character of the coastal environment while providing for the
future infrastructural requirements of the Port. Nevertheless, in
reaching an integrated decision it is the Court's duty to seek an
outcome of sustainable management. Looked at in terms of the
modified utilitarianism principles of John Stewart Mill, it would be
seeking to maximise the benefits to all sectors of society while
minimising the detriments. If viewed in this way, we consider that the
New Zealand Coastal Policy Statement accords with the objectives of
sustainable management of Part 2 of the Act and fits well the various

considerations under Section 6, 7 and 8.

Greater Christchurch Regeneration Act

There is nothing in anything which Ngai Tahu seeks which is
inconsistent with the Lyttelton Port Recovery Plan. In fact, what Ngai

% Evidence of Islay Marsden dated 4 April 2017 paragraph 40; Evidence of
Christopher Hepburn dated 4 April 2017 paragraph 16
0 [1993] 2 NZLR 641
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Tahu seeks best implements that Plan. Moreover, it cannot truly be
said this proposal is about earthquake recovery and necessitated
emergency legisiation.

Part 2

The NZ Coastal Policy Statement and the Regional Coastal Plan
provide substantive guidance about how Part 2 should be applied. In
essence, port development is allowed, but nct at any cost. | submit
that the references in those documents to the importance of cultural
values and to net gain of mahinga kai in particular points firmly to that
being an indication how, in the end, Part 2 should be applied in this
instance.

The conditions on net gain which Ngai Tahu seeks

The primary pocsition is that the hearing should be adjourned for other
reasons. Discussions between Ngai Tahu and LPC on net gain have
been proceeding, but are not finalised. It is critical, | submit, that a
condition on net gain is finalised at the time of any grant of consent,
and not left to later discussions. Otherwise, the certainty of cutcome
is at risk. An adjournment wili allow for those discussions to continue
with the aim of reaching an agreed outcome.

The continued insistence by LPC* that shifting the maintenance
disposatl site can be the ‘net gain’ outcome is problematic to those
discussions and threatens to undermine the good will that has been
built up over time. Ngai Tahu considers that the suggestion that this
could be the ‘net gain’ that LPC is prepared is provide risks serious
offence. LPC"s propcsal to move the maintenance disposal site
offshore simply lessens an on-going negative effect from decades of
negative effects that tangata tiaki never considered appropriate.
Manawhenua does not consider this a net gain from the deepening of
the shipping channel.*?

This is an additional reason why obtaining certainty of outcome at the
grant of any consents. If we leave the outcomes to be determined
later, and LPC continues to maintain that the shifting of the disposal

“LPC Opening submissions paragragh 69.4
*2 Evidence of Henry Couch paragraph 49
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ground is the sum total of, or included in, the ‘net gain’, both Ngai

Tahu and the environment will lose out.

While moving from the existing maintenance disposal site to offshore
will reduce existing adverse effects, it is not being done for that
purpose. Any shift would be done for financial and operational
reasons®, and it just happens that these applications provide a
convenient context for that change to occur. Moreover, it is now clear
that the consent to dispose of material in that location should never
have been granted, for both operational and environmental reasons.
To allow LPC to treat the change in location as a ‘net gain’ would be to
allow it to profit from a situation that is currently undesirable and
should not have been approved.

Aquaculture

Ngai Tahu Seafood seeks additional conditions to those agreed
between LPC and other aquaculture interests.** Ms Rickard’s evidence
supports that by demonstrating that the proposed conditions are
difficult to apply and achieve any real certainty of outcome.

Mr Hildebrand for Ngai Tahu Seafood also seeks the imposition of a
bond in the event of adverse effects that arise and which cannot be
the subject of an adaptive management regime. A similar bond was
the subject of a condition in the Tauranga case®, though I note there
is no discussion of it in the substantive decision. A copy of that bond
condition is attached to these submissions.

A bond was also proposed by the applicant in the Chatham Rock
Phosphate offshore mining case (which was declined by the
Environmental Protection Agency’s Decision Making Committee in
February 2015). A copy of that proposed condition is also attached.
Ngai Tahu Seafood seeks the imposition of a similar bond condition in

this instance.

* Evidence of Daniel Pritchard dated 4 April 2017 paragraph 69

* Evidence of Thomas Hildebrand dated 2 May 2017 paragraph 37

*® The final set of conditions are found at Te Runanga o Ngai Te Rangi Iwi Trust v
Bay of Plenty Regional Council [2011] NZEnvC 197
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Location of the capital dredging disposal site

Because of the uncertainties involved, and because a cautious
approach should be taken, the proposed offshore disposal site will risk
unacceptable adverse effects to high value areas, and should be
moved further away from the cocast. Moving the disposal site further
from the harbour will reduce the potential adverse effects, provided
appropriate conditions are imposed. LPC has not demonstrated that
moving the disposal site to a new location is unreasonable in terms of
costs relative to the reduction in potential effects.

Mr Purves’ evidence® sets out the justification for the selection of
location.  Those reasons make sense, insofar as they go. However,
there is no analysis of the costs and benefits of moving it further
offshore.

Godley Head disposal site

LPC proposes to maintain the existing Godley Head disposal site as a
‘back up’.*’ Ngai Tahu considers this neither necessary or appropriate.
However, if the Panel were minded to provide for this, LPC indicates
that it will be used 5% of the time. However, it remains unclear what
this means. Is LPC intending to surrender that consent, and do they
propose a condition on this maintenance dredging consent to address
this?

The grant of these consents should be conditional on the surrender of
the existing Godley Head disposal site consent.

Adaptive management

As Ms Appleyard acknowledged orally, what LPC proposes is not in
the nature of a normal approach to adaptive management*. Rather,
what it relies on is adjusting the activity if adverse effects are shown to
occur. In paragraphs 31 to 54 of the Opening Submissions, Ms
Appleyard discusses the application of the King Salmon criteria about
adaptive management. | make the following comments in response.

“® Evidence in Chief of Andrew Purves paras 37-38
*7LPC Opening Submissions paragraph 11
*® See also LPC Opening Submissions paragraph 30.2
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While there has been extensive modelling undertaken®®, Ngai
Tahu considers that modelling not to be consistent with best

practice;

Consequently, the actual and potential effects remain highly
uncertain. Nga@i Tahu does not accept that the modelling can

reliably predict effects which are “minor or less than minor”®;

The proposed monitoring system may be “far in excess of
anything previously used in similar projects in New Zealand™",
that says nothing about the merits of the proposal, merely that it
is better than similar ones in the past. Moreover, if we monitor

the wrong things, we won't get the right answers;

2 and how they will work remains

The setting of ‘trigger levels
unclear. The attribution of events to “natural” versus “dredging”
causes also remains unclear. To provide a reasonable level of
objectivity about this, multiple lines of ‘evidence’ are needed.

Three possible lines of evidence are:

(i)  Hydrodynamic modelling,

(ii) Statistical modelling, and

(i) Expert opinion informed by monitoring data.

(i) is not an option because of how the LPC model has been
developed. It is now clear from Dr Fox’s summary and rebuttal
that (ii) will not happen. There seems nothing in the conditions
which require Dr Fox (or someone with similar expertise) to
develop this. It appears that LPC will rely only on (iii) which
undermines the “multiple line of evidence’ approach necessary.

Ngai Tahu does not accept that “even if the modelling is
incorrect” ... "the actual effects of the CDP would not be
significantly different”’.®®* Mr Oldman’s demonstration model

shows they may well be very different.

9 LPC Submissions paragraph 34.1
%0 | PC Submissions paragraph 34.3
" LPC Opening Submissions paragraph 34.4
°2 | PC Opening Submissions paragraph 34.5
%% LPC Opening Submissions paragraph 40.3



30

(h) Relying on trigger values and monitoring®™ will not address
unexpected effects from the dredging activity in the harbour {as
distinct from the effects from disposal outside the harbour). By
the time effects are discovered, the dredging will have occurred.

The trigger values will not assist to stop the dredging happening.

(i) Ngai Tahu accepts that the dredging is an important economic
activity, but it should not proceed at any cost. 1t is not that
important. If it cannot be done without a demonstrable net gain
in mahinga kai, then it should not be done at all.

() Some uncertainty is inevitable™. Not all uncertainty is bad.*®
However, in this case, the level of information provided in the
application is fundamentally deficient (particularly in relation to
modelling of the movement of sediment within Whakaraupd).
This means there is presently too much uncertainty to grant
consent, even if an adaptive management regime is adopted.
That is because the modelling forms the foundation of the
assessment of effects, has guided the placement of monitoring
locations and is (under the current proposal) tied explicitly to the
setting of trigger levels. An understanding of the physical
environment underpins our understanding of ecological systems.
A failure tc address these issues limits the ability tc make
informed decisions about this application and undermines any
assessment of effects on which this knowledge is based.

(k) Ngai Tahu is not seeking LPC to have undertaken “all necessary
research”. Rather, it is asking for adequate research to
address uncertainty. | note in any event the Court in Crest,
having made that comment, adjourned the hearing and required
the applicant to provide additional evidence — which was done

many months later.

*LPC Opening Submissions paragraph 42
% | PC Opening Submissions paragraph 48
% Evidence of Andrea Rickard dated 4 April 2017 paragraph 26
" LPC Opening Submissions paragraph 54
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Consent duration

LPC proposes the capital dredging consent have a duration of 35
years.?® There seems no good reason why this is necessary, and why
anything more than 15 years, at most, is required. Mr O'Dea’s
responses to Commissioner Atkinson’s questions in this regard were
not persuasive. If LPC does really does need to ‘catch up’, then it
needs to get on with it.  If it is going to take longer than 15 years to
start Stage 2, then the projections about growth in demand are
incorrect. If that happens, the issue needs reconsidering. On any
application for a replacement or renewal the consent authority must
have regard to the value of the investment of the existing consent

holder.>®

The consent for maintenance dredging should be for a maximum of 25
years, with provision for substantive and independent reviews at 5
yearly intervals. 25 years represents a generation and is an
appropriate duration, given increasing understanding about the
environment and best practice dredging.

Lapsing period

Ngai Tahu accepts the need for a longer lapsing period than the
statutory minimum, although 10 years appears unnecessary, at least
to have given effect to Stage 1. A consent can be given effect to, even
if not all aspect of it have been completed.®

Whatever the lapse period, Ngai Tahu seeks that the ‘net gain’
condition provide for those gains to begin to be actioned as soon as
practicable after the grant of consent, and not have to wait until the
dredging has been completed, or even started.

*% | PC Opening Submissions paragraph 74
% Section 104(2A) RMA

® Biodiversity Defence Society Inc, v Solid Energy New Zealand [2013] NZHC
3783 (HC)
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Mark Christensen

Counsel for Ngai Tahu
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APPENDIX — BOND CONDITIONS
TAURANGA DREDGING CONSENT - ENVIRONMENTAL BOND

Note: This condition was imposed by the Environment Court in Decision [2011]
NZEnvC 402, although there appears to be no discussion of it in the substantive
decision.

20 Environmental Bond

20.1 The Consent Holder shall enter into a bond to ensure the remedy of any unforeseen
adverse effects on the environment arising from the exercise of Coastal Consent No
6S807 or this consent and which become apparent for a period of up to five years
after the Completion of the capital dredging.

20.2 The bond shall be in the sum of One Million Dollars ($1,000,000.00) and shall be in
favour of the Bay of Plenty Regional Council with an insurance company or bank
approved by the Chief Executive of the Regional Council and carrying on business in
New Zealand.

20.3 The bond is to be given By the Consent Holder before Coastal Consent No 65807 or
this consent may be exercised. The Consent Holder shall forward a copy of the bond
to the Chief Executive of the Regional Council prior to the commencement of works
and shall forward evidence at the end of each twelve month period thereafter that the
Bond remains in place.

20.4 The bond shall provide that:

e The Consent Holder and the surety remain liable under the bond for the remedy
of any unforeseen adverse effects on the environment arising from the exercise of
Coastal Consent No 6807 or this consent and which become apparent for a
period of up to five years after the completion of the capital dredging;

e Unforeseen adverse effects are those effects not contemplated by or approved in
the granting of Coastal Consent No 65807 or this consent. The question of
whether there are any such unforeseen adverse effects is to be determined by the
reasonable opinion of the Chief Executive of the Bay of Plenty Regional
Council. Where the Consent Holder does not agree with the reasonable opinion
of the Chief Executive of the Bay of Plenty Regional Council, that question is to
be determined by a suitably qualified independent expert to be appointed by the
Regional Council and the Consent Holder and that determination is to be
binding;

e In the event that it is necessary for the Consent Holder to remedy any such
unforeseen adverse effects, any adversely affected naturai features are to be
remediated to their condition existing at the date of the grant of the consents, or
to a condition that is agreed to by the Chief Executive of the Regional Council;

e The bond may be used by the Chief Executive of the Regional Council to carry
out any environmental rehabilitation Work necessary to remedy any unforeseen
adverse effects, but the funds secured by the bond shall not be called upon and
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utilised for that purpose unless the Consent Holder has firsi been givert the
o pportunity to carry out such environmental rehabilitation work within a
reasonable time and failed 1o do so;

e The form of the bond is to be approved by the Regional Council's solicitors, and
the Consent Holder is to pay the Regional Council's reasonable costs associated
with such approval and execution of the bond;

e  The Consent Holder is to pay the Regional Council's reasonable costs associated
with investigation under and implementation of the bond;

e  Five vears after the capita! dredging authorised by this consent is completed, the
Consent Holder shall prepare a review report summarising and interpreting the
monitored etfects and changes in comparison to those contemplated in the
application for resource consent and accompanying Assessment of
Environmenta! Effects. The Chief Executive of the Regional Council shall
release the bond provided that:

(a) The Consent Holder has complied with the conditions of Coastal Consent
No 65807 and this consent; and

(b} The review report confirms that there are no ongoing unforeseen adverse
effects on the environment.

20.3 Non compliance with any coaditions of Coastal Consent No 65807 or this consent
may resuit in loss ot all or part of the bond.

CHATHAM ROCK PHOSPHATE - PROPOSED BOND

Note: This decision was made under the EEZ Act which has its own section (65) on
bonds, but it appears to be equivalent to s108A of the RMA. The application
was declined. The EPA Panel in its decision said:

“The applicant’s offer of a bond left open a number of questions such as what
would trigger the release of the funds and where the payments would go™.

Bond

61. Pursuant to section 63 of the Exclusive Economic Zone and Continental Shelf
{(Environmental Effects) Act 2012 prior to mining activities commencing on the
Chatham Rise, the Consent Holder must make provision for the maintenance of a
bond in tavour of the EPA for the purposes of:

(a) remediating any long-term unexpected adverse impacts that might arise as
the result of the Consent Holder’s mining operations; and

(b) monitoring the long-term adverse impacts associated with:

(i) the loss of benthic habitat as a result of seabed removal as part of
the mining operations, including but not limited to the effectiveness
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of hard-substrate recolonisation arcas established by the Consent
Holder;

(i1) the extent of sedimentation deposition, and associated impacts on
the benthic environment, as a result of the return of processed
material to the seabed from the mining vessel;

The quantum of the bond must be sufficient to cover the estimated costs (including
any contingency necessary), and any further sum the Chief Executive considers
necessary, associated with the activities outlined in Condition 61 above.

The bond must be in a form certified by the Chief Executive in accordance with the
requirements of these bond conditions, and be on the terms and conditions required
by the Chief Executive.

The bond must be guaranteed by a guarantor acceptable to the Chief Executive. The
guarantor must bind itself to pay for the carrying out and completion of any bond in
the event of any default of the Consent Holder, or any occurrence of adverse impact
requiring remedy.

Subject to the Chief Executive receiving notice of the Consent Holder’s intention to
commence mining in accordance with Condition 5, the amount of the bond must be
fixed by the Chief Executive 3 months prior to mining activities commencing on the
Chatham Rise and every fifth anniversary thercafter by the Chief Executive. The
amount of the bond must be advised in writing to the Consent holder at least one
month prior to the review date.

Should the Consent Holder not agree with the amount of the bond fixed by the Chief
Executive, then the matter must be referred to arbitration in accordance with the
provisions of the Arbitration Act 1996. Arbitration must be commenced by written
notices by the Consent Holder to the Chief Executive advising that the amount of the
bond is disputed, such notice to be given by the Consent Holder within two weeks of
notification of the bond. If parties cannot agree upon an arbitrator within a week of
receiving the notice from the Consent Holder, then an arbitrator must be appointed by
the Arbitrators’ and Mediators’ Institute of New Zealand Incorporated. Such
arbitrator must give an award in writing within 30 days after his or her appointment,
unless the Consent Holder and the Chief Executive agree that time may be extended.
The parties must bear their own costs in connection with the arbitration. In all other
respects, the provisions of the Arbitration Act 1996 apply. Pending the outcome of
that arbitration, the existing bond, if in place, must continue in force.

If the amount of the bond to be provided by the Consent Holder is greater than the
sum secured by the current bond, then within one month of the Consent Holder being
given written notice of the new amount to be secured by the bond, the Consent
Holder and the guarantor must execute and lodge with the Chief Executive a variation
of the existing bond or a new bond for the amount fixed on review by the Chief
Executive. Activities authorised by this consent may not be undertaken if the
variation of the existing bond or new bond is not provided in accordance with this
condition.

The bond is to be released no more than 10 years after:
(a) the expiry, surrender, lapsing or cancellation of this consent; or

(b) the Consent Holder has advised the Chief Executive that all mining activities
authorised by this consent have ceased and will not be resumed.






