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OPENING LEGAL SUBMISSIONS ON BEHALF OF LYTTELTON PORT
COMPANY LIMITED

INTRODUCTION

1 This hearing will determine four applications {Applications) by
Lyttelton Port Company Limited (/.PC) for:

1. 1 A coastal permit to undertake channel deepening dredging,
including to:

(a) dredge (disturb) seabed material for purposes of
deepening, extending and widening a shipping
(navigation) channel that includes a ship-turning basin
and berth pockets;

(b) dredge seabed material in preparation for reclaiming
land for a new container facility in Te Awaparahi Bay;

(c) deposit seabed material on the seabed associated with
(a) and (b) above;

1. 2 A discharge permit to discharge contaminants (seabed
material and water) into water associated with channel
deepening dredging as described above;

1. 3 A coastal permit to undertake maintenance dredging,
including to:

(a) to dredge (disturb) seabed material for purposes of
maintaining the depth of a shipping (navigation)
channel that includes a ship-turning basin and berth
pockets;

(b) to deposit seabed material on the seabed associated

with (a) above; and

1.4 A discharge permit to discharge contaminants (seabed
material and water) into water associated with maintenance
dredging as described above.

2 All of the activities to which the Applications relate are to be carried
out in Lyttelton Harbour and Pegasus Bay, and relate to the
proposed deepening of Lyttelton Port's main navigation channel to
allow ships with a draught of up to 14. 5 metres to enter the Port in
all tides. The proposal is known as the Channel Deepening Project
(CDP).

3 The Applications are for discretionary activities which means consent
can be granted with conditions or declined.
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OVERVIEW

These submissions are structured as follows

4. 1 A brief introduction to the CDP;

4. 2 The Lyttelton Port Recovery Plan (LPRP) and background to
applicable objectives, policies and rules;

4. 3 Submissions addressing the questions posed by the
Commissioners in the Minute dated 21 April 2017 (Minute),
which relate to:

(a) Adaptive management; and

(b) Mahinga kai (and net gain more generally); and

4. 4 More general submissions in terms of section 104, consent
duration and lapse periods.

THE CHANNEL DEEPENING PROJECT

The CDP comprises two main components: channel deepening
dredging and disposal, and maintenance dredging and disposal.

Channel deepening dredging

The proposed channel deepening dredging will provide for a 14. 5 m
draught'design vessel', capable of carrying 8,000-10,000 twenty
foot containers or equivalent units (TEU) to access the Port in all
tides. This compares with the Port's current ability to service vessels
with a draught of up to 12.4 metres, but only at high tide.

To achieve this, the existing shipping channel needs to be
deepened, extended, and widened. It will also be necessary to
deepen and enlarge the ship-turning basin and some berth pockets.

LPC also proposes to deepen the seabed in Te Awaparahi Bay in
preparation for the later construction of an approximately 350m
bund that is to form the southern perimeter of the first stage of the
future reclamation. An in situ volume of approximately 1 million
cubic metres is to be dredged in this area.

Dredging to deepen the channel involves moving an in situ volume
of approximately 18 million cubic metres. The sediment dredged as
part of these activities is proposed to be disposed of at a 5 kilometre
by 2. 5 kilometre (1, 250 hectare) offshore spoil disposal ground in

1 See the evidence of John O'Dea and Andrew Purves for a full discussion of the
proposed CDP

100081355/967569.1
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29 It sets out that any determination of whether adaptive management
is appropriate in a given situation involves two considerations.
Those relate to:

29. 1 What must be present before an adaptive management
approach can even be considered; and

29. 2 What an adaptive management regime must contain in any

particular case before it is legitimate to use such an approach
rather than prohibiting development until further information
becomes available.

30 These criteria are considered below, however, at the outset it is
noted:

30. 1 There are a number of similarities between the potential
effects of the proposed CDP and the aquaculture proposed in
Sustain our Sounds, and the way in which those effects are to
be dealt with: both relate to water quality and both propose
baseline monitoring as the basis for the adaptive
management approach. A central difference, however, is that
Sustain our Sounds proposed an 'addition' (i. e. fish food) to
the environment, while the CDP deals only with naturally
occurring sediment which is already present; and

30. 2 The CDP is not what might be considered a typical adaptive
management process; while channel deepening dredging is
proposed to be completed in two stages, it is not necessarily
the case that the second stage will be altered based on data
gathered from the first stage (although there is some
provision for this via the assurance monitoring being
undertaken). Rather (and as explained further below), the
key feature of the proposed adaptive management is that if
the effects of dredging are greater than anticipated based on
baseline monitoring, dredging within the immediate area of
effect (at least) will cease.

What must be present
31 The Supreme Court was clear that in order for adaptive

management to even be considered, there must be:

an adequate evidential foundation to have reasonably assurance that the

adaptive management approach will achieve its goals of sufficiently

reducing uncertainty and adequately managing any remaining risk.

32 In Sustain our Sounds, the test was met by

11 Sustain our Sounds at [124].

12 Sustain our Sounds at [125]

100081355/967569.1



32. 1 Conservative modelling showing that water quality would not
be compromised at initial maximum feed levels;

32. 2 Evidence showing that the incidence of harmful algal blooms
was unlikely to be affected by the salmon farms, apart from
localised changes in some bays; and

32. 3 Evidence showing that a trophic shift was unlikely.

33 LPC accepts that there will always be some level of uncertainty
associated with a project of this nature as we are dealing with a
complex and dynamic environment. LPC submits, however, that:

33. 1 The work it has already completed goes a long way to
reducing that uncertainty; and

33. 2 There is now enough knowledge to provide certainty as to
how any remaining uncertainty will be dealt with, i. e. via
statistical analysis and response.

34 In respect of the work already undertaken by LPC, and as will be
outlined in evidence:

34. 1 There has been extensive modelling of the Harbour and
Pegasus Bay;

34. 2 Those models are conservative, and build on and reflect
empirical work undertaken in the relevant areas over a
number of decades;15

34. 3 The assessments of environmental effects (which relied on
the models) were generally that adverse environmental
effects are minor or less than minor;16

34. 4 LPC has put in place a comprehensive and extensive
monitoring system, which it understands to be far in excess
of anything previously used in similar projects in New
Zealand.17 As well as collecting baseline data, the monitoring
system will play a key role in risk management once dredging
commences;

13 See the evidence of Brett Beamsley and Derek Goring

14 See the evidence of Brett Beamsley

15 See the evidence of Gary Teear

16 See the evidence of James Bentley, Robert Greenaway, Shaun Ogilvie, Thomas
Shand, Ross Sneddon, Leigh Bull and Andrew Purves

17 See the evidence of Leonie Andersen

100081355/967569.1



34. 5 LPC has proposed clear methods of dealing with any
unforeseen environment effect detected by that
comprehensive monitoring system (and also the risks
associated with the modelling being incorrect). Those
methods are:18

(a) Based on the collection of at least one year of pre-
dredging baseline monitoring data, against which the
effects of the CDP will be measured;

(b) Provide for the setting of'trigger levels' based on the
baseline data collected, along with the expected effects
of dredging (against which the assessments of
environment effects have been completed); and

(c) Require dredging to respond to trigger level
exceedances (which are to be determined via statistical
analysis), before ceasing altogether in the relevant
area if the final compliance level is exceeded.

35 LPC therefore submits that the first limb of the Sustain our Sounds

test is met, and that it is appropriate for the Commissioners to
consider an adaptive management regime.

Adaptive management vs prohibiting development
36 The outcome of the second limb of the Supreme Court's test in

Sustain our Sounds depends on an assessment of four key criteria.
Those are:19

36. 1 The extent of environmental risk (including the gravity of the
consequences if the risk is realised);

36. 2 The importance of the activity (which could in some
circumstances be an activity it is hoped will protect the
environment);

36. 3 The degree of uncertainty; and

36.4 The extent to which an adaptive management approach will
sufficiently diminish the risk and the uncertainty

37 Each of these considerations is addressed below.

Extent of environmental risk

38 The Supreme Court in Sustain our Sounds found the extent of
environment risk was acceptable on the basis that while the gravity

18 See the evidence of Jared Pettersson (EMMP), David Fox and Leonie Andersen

19 Sustain our Sounds at [129]

100081355/967569.1
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ŵ o

^

5

-a
T3
(U
(/)
3

(U
fc ^
S|
'^s

^

D

>

01
0

c:
3
ro

s
ro
c
<u
£
u

t

I
^
1=
"

CD

I
(D

li
II
£ro
^

,
?1

'.is
s u
ro -^
iu ."

U)
.o ro
c ")
m -6
"ri
il
J5 5>
°-"

ll"
-o ." c
c-b=
< <y-^

ill10 C

<u
.y u
< in

l|s
I'll
^li

^ C (U
? 0 D
0 u ui
:o u .ul

Ill
V) a3 ro
VA
^!i
^i
Ill
Si w

s-
LO

E
ro

s

t ^
in 0

E t"
ro u

(D
5

S s
CO D

I

I
1
(D

I
3
in

D
sz

i
"3

£-
(D
E
E
^

ÎD
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50

51

52

of uncertainty around the baseline was high. It nevertheless
considered this ground satisfied.28

Extent to which an adaptive management approach will
sufficiently diminish risk and uncertainty
The extent to which LPC's proposed approach will sufficiently
diminish risk and uncertainty is largely outlined in the submissions
above. One further matter, however, is worth expanding on: the
establishment of trigger values, including the background plus
dredge approach

The background plus dredge approach will be explained in full in
evidence, but briefly:

51.1 A background plus dredge approach has been adopted (over a
background only approach) in order to recognise that the CDP
will have some effect on turbidity (i. e. the modelled effect)
The point of the modelling is to determine what that effect is
when dredging is added to the background;

51.2 95 th

51.3

51.4

Tier one, two and three trigger values are set at the 90th,
and 99t percentile of background plus dredge modelled
turbidity respectively (noting, for contrast, that if trigger
values were set at the 90th, 95th and 99th percentile of
background, natural turbidity and turbidity associated with
the CDP would have to be at less than background levels);

This means that the exceedance of any of the trigger levels
do not give rise to any significant adverse effects on aquatic
life. Rather they are used to elicit a management response to
reduce the risk of such effects developing; and

In effect, they place limits on dredging so that sediment
plumes cannot exceed what has been modelled (i. e. the
trigger values are all less than the total background plus
dredge turbidity) and what the assessments of effects have
been based on.

The combined effect of all of the above is very similar to the factors
which the Supreme Court referred to under this heading in Sustain
our Sounds. There, it was relevant that:30

52. 1 Good baseline information about the receiving environment
would be collected prior to the activity starting (i. e. the
baseline information was not required to be complete at the
time consents were considered and granted);

28 At [132]

29 See the evidence of David Fox

30 At paras [133]-[138]
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Î

U1
NJ
NJ

I?
3- Q
in 0

II
(0 g
aj in
-0

?d

11
i s.
li
CL

II
II

3
0
3

3
10

CD
Q.

I
I



I
co

^
U1

1̂0

s

»

fD

1
Q.

s
s

% ^
> h-»

ItN
^ I
3 n
s y

Is
l'i? !-1 $
2.^

.

^1
^ S, '0.
;zi^
^'31
i .? s.

I, ̂  11
y HE! ?

I? 11
lil^

î
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59. 3 Policy 10. 1.9 - Deposition of dredge spoil

Subject to Policy 10. 1. 10, manage effects of the deposition of dredge
spoil at the Spoil Dumping Grounds shown on Planning Map 10. 5 by:

1) Enabling the deposition of dredge spoil removed during construction
activities and the creation of berth pockets; and

2) Ensuring that any adverse effects of the deposition of dredge spoil
removed during maintenance or capital dredging are avoided,

remedied or mitigated; and

3) Requiring monitoring of the deposition area so that any adverse
effects on the environment, including mahinga kai, can be identified

and managed appropriately.

59. 4 Rule 10. 12 and Rule 10. 18 which relate to disturbance

associated with dredging and deposition generated from
maintenance dredging respectively, both include as a matter
of discretion:

The effects on cultural values, particularly mahinga kai.

60 The relevant requirements in the RCEP associated with the
applications are therefore that:

60. 1 Mahinga kai is safeguarded and enhanced where appropriate
while enabling benefits to be gained from the coastal marine
area (objective 7. 1);

60. 2 An effort is made to achieve a net gain in mahinga kai (policy
10. 1.4);

60. 3 Monitoring in the deposition area will identify and allow
management of adverse effects on mahinga kai (policy
10. 1. 9); and

60.4 The effects on cultural values, particularly mahinga kai are
considered as a matter of discretion (Rules 10. 12 and 10. 18).

61 There is no direction in any of the statutory instruments discussed
above that a net gain in mahinga kai must be demonstrated.
Neither is there any invalidity, incomplete coverage or uncertainty in
the planning documents which would enable the Commissioners to
have recourse to Part 2 of the RMA.

62 LPC therefore submits the Commissioners' question can be
answered in the negative: there is no resource management
relevant provision, or legal precedent, that empowers the Panel to
decline the Lyttelton Port Company applications on the ground that

100081355/967569.1 14



it is not "conclusively demonstrated that a net gain in mahinga kai
values can be assured".

Net gain more generally
63 The issue of net environmental gains more generally also arose at

the Pre-hearing Meeting, and it was acknowledged that this issue
would be discussed in legal submissions. The particular questions
raised were:

63. 1 Is international best practice required as a matter of law, and

63. 2 Would international best practice require achieving net
environmental gain?

64 While the RMA does not specifically require the adoption of
international best practice, it does enable regional councils to make
rules requiring the "adoption of the best practicable option to
prevent or minimise any actual or likely adverse effect on the
environment" in relation to discharges. Likewise, consent
authorities are able to impose conditions on a resource consent for a
discharge or coastal permit requiring the adoption of the best
practicable option. 37

65 The relevant rules do not contain any "best practicable option"
requirements, and there is nothing else that would specifically
require the adoption of international best practice (generally, or in
relation to achieving a net environmental net gain), the RCEP does
require that dredging is undertaken in accordance with best practice
methods that minimise adverse effects on the environment. 38

66 LPC has accordingly proposed the implementation of a Dredge
Management Plan, Marine Management Plan and Biosecurity
Management Plan, in accordance with best practice methods. 39 LPC
therefore submits that the Applications meet RCEP requirements in
this regard.

67 There is nothing further would could require LPC to achieve net
environmental gain, and in any event, LPC submits there is nothing
to suggest that international best practice is the achievement of net
environmental gain.

36 Section 70

37 Section 108(2) 

38 Policy 10. 1.8

39 See the evidence ofJared Pettersson (EMMP), Andrew Purves and Johan Pronk
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LPC position on mahinga kai/net gain
68 Regardless of the above, LPC's position is that it is committed to

reaching agreement with Ngai Tahu on the formation of a
partnership to achieve a net gain in mahinga kai. 40

69 This fulfils Policy 10. 1.4. The policy recognises that recovery of the
Port will result in some adverse effects on the environment, and on
that basis requires effort to be made to achieve net gain in mahinga
kai, noting-

69. 1 The policy refers to the recovery of Lyttelton Port generally
and not specifically to channel deepening;

69. 2 The policy states that "effort" is to be made to achieve a net
gain in mahinga kai; it is not a mandatory requirement;

69. 3 The evidence is that the proposed dredging and disposal
activities are likely to have very low overall effect on mahinga
kai; and

69. 4 Given the above, the removal of the primary disposal ground
from Lyttelton Harbour as a direct result of these Applications
appears a good option for achieving a net gain in mahinga
kai.

70 Progress made in this respect will be outlined in full in evidence, but
LPC is committed to reaching agreement on a co-govemance
approach to achieve a net gain in mahinga kai.

GENERAL SUBMISSIONS

71 The remainder of these submissions address more general legal
issues.

Section 104 consideration of application
72 LPC submits that the CDP is consistent with all of the relevant

provisions of the documents listed in section 104(1). The reasons
for that submission will be outlined fully in evidence. 42

73 Evidence will also address the small number of instances where the

section 42A Report and evidence from Ngai Tahu express different
conclusions.

40 See evidence of John O'Dea

41 See the evidence of Shaun Ogilvie

42 See the evidence of Andrew Purves

43 See the summary and response evidence of Andrew Purves, as well as the
discussion of Policy 10. 1. 4 above.
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Consent duration

74 LPC has sought consents of 35 years' duration. The reasons for this
are outlined in evidence, but in summary the 35 year period for the
channel deepening consents allows time for:

74. 1 The baseline monitoring to be completed;

74. 2 There to be some flexibility as to the staging of the channel
deepening dredging; and

74. 3 The appropriate dredgers to be identified and procured.

75 The duration sought in relation to the maintenance dredging
consents reflects the cost of the process to LPC.

76 LPC submits that consents of 35 year duration are appropriate
based on the scale, cost and design of the CDP, as well as the
economic benefits associated with it. LPC also wishes to emphasise
that a shorter duration would not provide any reduction in adverse
effects.

Lapse period
77 LPC has sought a lapse period of 10 years for the consents

associated with channel deepening dredging, and 12 years for
consents associated with maintenance dredging. The longer lapse
date for the latter recognises that maintenance dredging will not
begin until at least the year after channel deepening dredging has
been undertaken.

78 LPC submits that factors going against an extended lapse date in
Katz v Auckland City Council are not present in respect of the CDP.
In that regard:

78. 1 The CDP is specifically anticipated by the relevant planning
documents following very recent amendments to those
documents (via the LPRP);

78. 2 It is not the case that the relevant parts of Lyttelton Harbour
and Pegasus Bay could or would be used for another purpose.
The shipping channel would remain in that area regardless of
whether these Applications are granted; and

78. 3 Clearly identified trends in international shipping and import
and export growth means that the need for a deepened
navigation channel is foreseeable and highly unlikely to
change.

44 Katz v Auckland City Council (1987) 12 NZTPA 211, 213, cited with approval in
Body Corporate 97010 v Auckland City Council [2000] NZRMA 529 (CA)
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81

80. 19 Ross Sneddon (Marine ecology),

80. 20 Deanna Clement (Marine mammals assessment);

80. 21 Leigh Bull (Effects on marine birds);

80.22 Nevil Hegley (Noise); and

80.23 Andrew Purves (Planning).

Each of the witnesses that are being heard by the Panel will present
a short summary of their written evidence, and make any responses
to expert evidence filed by other submitted that are required

Jo Appleyard
(Counsel for Lyttelton Port Company Limited)
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APPENDIX 1 - SECTION 60 GREATER CHRISTCHURCH
REGENERATION ACT

60 Councils, etc, not to act inconsistently with Plan

(1) Subsection (2) applies,-
(a) in relation to a Plan or an amendment to a Plan notified in the

Gazette after the commencement of this Part, on and from the date

specified in the Gazette notice; and
(b) in relation to a Recovery Plan notified in the Gazette before the

commencement of this Part, on and from the commencement of this
Part.

(2) Any person exercising powers or performing functions under the
Resource Management Act 1991 must not make a decision or

recommendation relating to all or part of greater Christchurch that is
inconsistent with the Plan on any of the following matters under the
Resource Management Act 199J-:

(a) an application for a resource consent for a restricted discretionary,
discretionary, or non-complying activity (whether or not the
application was first lodged after the Plan was gazetted):

(b) a notice of requirement (whether or not notice was given after the
Plan was gazetted):

(c) an application to transfer a resource consent under section 135,
136. or 137:

(d) an application to change or cancel the conditions of a resource
consent under section 127:

(e) a review of a resource consent under section 128:
(f) the preparation, change, variation, or review of an RMA document

under Schedule 1.

(3) A council, requiring authority, or heritage protection authority may-
(a) request the Minister to consider and decide whether a decision or

recommendation referred to in subsection (2) would be inconsistent
with a Plan:

(b) appeal in accordance with section 119 against a decision under
paragraph (a).

(4) Lyttelton Port Company Limited may-
(a) request the Minister to consider and decide whether a decision or

recommendation referred to in subsection f2) that relates to the
Lyttelton Port Recovery Plan would be inconsistent with that Plan:

(b) appeal in accordance with section 119 against a decision under
paragraph fa).

(5) For the purposes of an application for a resource consent for a
restricted discretionary activity, the Plan is a matter over which

discretion is restricted and section 87A(3) of the Resource Management
Act 1991 applies accordingly
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