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Introduction

[1]

On 10 November 2009, Cephas Group Limited (Cephas) lodged an appeal

against a decision of Tasman District Council (the Council) on a submission which
Cephas had made to Change 10 (previously Variations 61, 62 and 63) to the Tasman
Resource Management Plan (the District Plan).

[2]

The appeal sought the following relief:
•

To add to Policy 6. 6. 3.12 the following:
(d) To ensure that the role of the existing Richmond town centre is not
undermined as the central focus for retail and administrative activity
and community interaction for Richmond.
or such alternative wording to ensure the same objectives are achieved;

•

Amend Rule 17.3.2.1 (b)(i) for the purpose of providing clarity of
administration and to reduce the potential that retail activities of less
than 500m 2 becoming established in the Mixed Business Zone; ...

•

The area proposed for the re zoning be amended to reflect the forecasted
demand and be consistent with the Section 32 report.

[3]

The appeal remains unresolved, notwithstanding that it was lodged nearly

four years ago.

The reason for that is that the Council has been methodically

working through a number of appeals relating to Change 10 and I understand that the
Cephas appeal is the last remaining appeal to be resolved.

[4]

In any event, on 20 March 2013 Cephas filed an application to amend its

appeal document.

A copy of the notice of the application is appended to this

decision. In summary, the amended relief sought by Cephas is to:
•

Introduce new rules with definitions of Supermarket and Department
Store and a new non-complying activity status for Supermarkets and

Department Stores in the Mixed Business Zone (MBZ) of the Richmond
West Development Area (RWDA);
•

Introduce mechanisms to address the supply of MBZ land in the R WDA.
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I will return to these requested amendments in more detail in due course.

[5]

Cephas' application to amend its appeal is opposed by the Council and by

various s274 patties to the Cephas appeal, collectively referred to as the Riclunond
West Group.

Background
[6]

Change 10 is a combination of a number of variations to the District Plan

which (inter alia) proposed the creation of the MBZ on land to the notthwest of the
Richmond town centre to ensure that land would be available for future demand for
commercial land in the Richmond vicinity.

Cephas was one of a number of

submitters to Change 10.

[7]

Cephas' submission on Change 10 was in respect of three aspects of the

Change: namely Chapter 6, Rule 17.2A.ll and Rule 17 .2A.2(b)(i). The nature of the
submission in each case including the relief sought under the submission was:

•

Chapter 6 - Whilst the discussion implies that the Central Business Zone
is to remain the focus for commercial, retail, administrative and social

activities normally associated with a town centre, this is not clearly
articulated. It is important that there is a clearly stated policy that the
existing Richmond Central business zone and Its immediate ji-inge areas
be maintained as a viable, vibrant and attractive place for people to do
business, access services and socially interact. Policy should not leave
opportunity for development of commercial activities in the Richmond
West area to undermine the central business area.

The relief which Cephas sought was:

Add to 6. 7.17 a new policy (d) "To ensure that the role of the existing
Richmond town centre is not undermined as the centra/focus for retail
and administrative activity and community interaction for Richmond "

•

J7.2A.ll Reasons for Rules (Retail activity)- This explanation/reason is
supported.

4
The relief which Cephas sought was:

Retain.

•

Rule 17.2A.2(b)(i)- The intent of the rule is supported but there is scope
for the rule to be interpreted so that its purpose is circumvented.

If the

pwpose is to limit establishment of retail activities below a certain floor
area this should be more clearly stated.

The relief which Cephas sought was:

Amend Rule 17.2A.2(b)(i) to read as: "No retail activity either as a
single activity occupying an entire building or an individual tenancy or
sub-tenancy in a multi-tenanted building shall have a gross retail display
area less than 500 square metres, with the exception of the following
retail activities ... "

[8]

In summary, the Cephas submission:
•

Sought the addition of a new policy 6.7.17(d) to ensure that the role of
the existing Richmond town centre was not undermined as the central
focus for retail/ administrative activity;

•

Supported Rule 17 .2A.ll and requested its retention;

•

Sought the amendment of Rule 17 .2A.2(b)(i) to require retail activities in
the MBZ to have a minimum retail gross display area no less than 500m2•

[9]

In addition to the submission which it filed in its own right, Cephas filed ten

further submissions in support of submissions filed by other parties on Change 10.
Most of the submissions which Cephas supported opposed the rezoning of an area at
Beach Road from Light Industrial to MBZ.

However, one of the submissions

supported by Cephas was a submission filed by Gibbons Holdings Limited (Gibbons)
which contained the following submission (inter alia):

•

Section 6.5, 6. 7 and Section17.2A: Mixed Business Zone
The submitter is concerned about the wide range of business activities
that may establish within the Mixed Business Zone. The zone provides
for an zmlimited quantity of restaurants, cafes, food takeaway outlets and

5

licensed premises, as well as the filii range of professional offices and
retail service activities. As a result of this the proposed mixed business
zone has the potential to cause a significant adverse impact on the
vitality, amenity and functioning of the current Central Business Zone.
Furthermore, the current Central Business Zone is made up of a range of
both smaller speciality shops alongside are large format activities.
While growth in the commercial sector needs to be provided for, the
physical separation between the current Central Business Zone and
proposed Mixed Business Zone will set up two commercial areas that
may compete to the extent that is counterproductive to achievement of the
purpose of this Act.
It is considered the jimction and makeup of the proposed Mixed Business
Area should be more clearly distinguished with that of the existing
Central Business Zone.
Decision Sought

Exclude the establishment of office and retail services from the Mixed
Business Zone.

[10)

Mr Allan contended that the part of Cephas' further submission which

related to the Gibbons' submission was:
4.

The area of land proposed for Mixed Business use is excessive. There
appears to be no sound basis for the area of mixed business land
proposed and it does not make sense to have a planning strategy of
displacing established industrial activities when Greenfield sites for
future Mixed Business activities are available.

[ 11)

The issue before the Coutt is whether or not the contents of the documents

described above support Cephas' request for amendment of its notice of appeal.

Jurisdiction

[12]

There was some debate between the parties as to the Court's jurisdiction to

amend the notice of appeal as requested by Cephas. Cephas' request for amendment

is an appropriate vehicle for such
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amendment.

There are a number of provisions of RMA which enable the

amendment of applications and other documents before the Court. They include:

•

Section 267 (being the provision relied upon by Cephas in this case)
which relevantly provides:

267 Conferences
(3) The member of the Environment Court presiding at any conforence
under subsection (1) may, after giving the parties an opportunity to
be heard, do all or any of the following things:
(a) Direct that such amendments to pleadings be made as appear to
the member to be necessmy;

•

Section 269 which relevantly provides:

269 Environment Court Procedure
(2) Except as expressly provided in this Act, the Environment Court may
regulate its own proceedings in such manner as it thinks fit.
(3) Environment Court proceedings may

be

conducted without

procedural formality where this is consistent with fairness and
efficiency.

•

Section 278 which relevantly provides:

278 Environment Court has powers of a District Court
(1) The Environment Court and Environment Judges have the same

powers that a District Court has in the exercise of its civil
jurisdiction ...

In turn, Rule 1.14.2 of the District Courts Rules 2009 relevantly
provides:

The court may, at any stage of a proceeding, make, either on its own
initiative or on the application of a party to the proceeding, any
amendments to any pleading or the procedure in the proceeding that are
necessary for determining the real controversy between the parties.
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[13]

Even acknowledging the somewhat unusual aspect of an application being

made under s267(3)(a) as Cephas purports to do in this case, I have no doubt that any
one of the provisions cited above gives this Comt the ability to allow or direct
amendments to be made to pleadings before it. Additionally, the Court must have an
inherent jurisdiction to manage proceedings which would enable amendments as
requested. Even if Cephas may have nominated the wrong statutory provision that
would not preclude the Comt allowing the application under another head. At the
heatt of the Comt's considerations in determining such an application are ss269(l)
and (2) which allow the Comt to regulate its own proceedings and require that Comt
proceedings are conducted without procedural formality where that is consistent with
fairness and efficiency.

[14]

I am more than satisfied that there is general jurisdiction to amend

proceedings as requested by Cephas. The determinative issue in this case is whether
or not the amendments sought by Cephas are within scope and I now tum to that
issue.

Scope

[15]

The provisions of pmticular relevance in this case are found in Clause 14

Schedule 1. Clause 14(1) enables a person who made a submission on a proposed
plan to appeal to the Environment Court in respect of provisions or matters included
or excluded fi·om the proposed plan. The subject matter of the appeal is however
constrained by the provisions of Clause 14(2) which relevantly provided (at the time
of submission):
(2) However, a person may appeal under subclause (I) only if the person
reforred to the provision or the matter in the person's submission on the
proposed policy statement or plan.

[16]

The provisions of Clause 14 have been the subject of a number of decisions

of both this Court and the High Court.

Counsel helpfully referred to relevant

decisions. I do not propose to recite all of the authorities here. It appeared to me to
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the general scope of Cephas' original submission (which could be either its primary
submission or its further submission) 1•

[ 17]

When assessing whether or not the amendments sought by Cephas fall fairly

and reasonably within the scope of its originating documents, it is necessary to take a
realistic and workable approach rather than one founded on legal nicety 2 • I will
endeavour to determine Cephas' application in light of those requirements.

[18]

Dealing first with the amendment proposed by Cephas which seeks to

constitute Supermarkets and Department Stores non-complying activities within the
RWDA, I observe that no such relief was sought in either Cephas' submission or
fmther submission. That is not necessarily fatal to the proposed amendment. It is
clear from the authorities that a pmty is not necessarily restricted in the matters it can
raise on appeal by the express words of a submission. 3 Consequential changes which
logically arise Ji'om the grant of relief requested in submissions are also permissible
provided they are reasonably foreseeable 4 .

[19]

The hemt of Cephas' primary submission on Change 10 was the contention

that .. .It is important that there is a clearly stated policy that the existing Richmond
Central business zone and its immediate fhnge areas be maintained as a viable,
vibrant and attractive place for people to do business, access services and socially
interact.

Policies should not leave opportunity for development of commercial

activities in the Richmond West area to undermine the Central business area. In
order to achieve that outcome Cephas requested the addition of a new Policy
6.7.17(d) ... To ensure that the role of the existing Richmond town centre is not
undermined as the central focus for retail and administrative activity and community
interaction for Richmond.

1

CF Vivid Holdings Limited (1999) 5 ELRNZ 264, [ 1999] NZRMA 468 at paras 18 and 19.

2

Royal Forest and Bird Protection Society Inc v Southland District Council [1997] NZRMA 408

(HC).
3

Westfield (New Zealand) Limited v Hamilton City Council (2004) 10 ELRNZ 254, [2004] NZRMA

556 (HC) at para [73].
4

Westfield at paras [73]- [77]
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[20]

The submission was clearly directed at policy issues and sought a specific

policy outcome. There is nothing in the submission which might fairly give rise to
any expectation that consequent rule changes might be required, pmticularly not the
rule now proposed which identifies two specific activities (Supermarkets and
Depat1ment Stores) and seeks that they become non-complying activities within the
RWDA. I do not consider that the addition of the proposed rule can be said to fairly
and reasonably arise from Cephas' submission nor to be a foreseeable consequence
of that submission being upheld.

[21]

In general terms, I agree with the proposition advanced on behalf of Cephas

that it is desirable to have rules which give effect to the policies in a plan but I do not
accept that the specific rule proposed by Cephas is a foreseeable consequence of
imposition of the policy requested by Cephas in this instance. I would go fUither and
say that it is clear on a plain reading of the Cephas submission in a realistic and
workable fashion that the submission was directed at a policy outcome only and did
not seek any consequential rule changes.

[22]

The second amendment sought by Cephas seeks:
The implementation of rules as would ensure an availability of a supply of
land for the pwposes required at a rate which more directly relates to
demand and need.

[23]

Before considering whether the amendment falls within scope of Cephas'

original submission documents, I observe that I do not agree to it in any event. It is
impossible to glean from reading the proposed amendment, the nature of the rules
which Cephas seeks to have implemented in anything other than the vaguest of
terms. I do not consider that the amendment gives adequate notice to other parties or
to people who may potentially have an interest in the matter, just what it is that
Cephas proposes.

[24]

Setting aside its merits, 1 do not consider that the proposed amendment is

within scope. It does not arise out of the Cephas primary submission. It is arguable
that the amended appeal relief Cephas seeks (see para [2] above) may be sufficiently
Cl

j

·elated to Cephas' further submission (see para [1 0] above) to be within scope.
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However, I do not consider that Cephas' further submission arises lawfully out of the
Gibbons submission. Clause 8 of Schedule 1 (applicable as at the date of filing the
Cephas further submission in June 2008) provided:

Any person, including the local authority in its own area, may, in the
prescribed form, make a further submission to the relevant local authority,
but only in support of or in opposition to those submissions made under
clause 6 on a proposed policy statement or plan.

[25]

The relevant part of the Gibbons' submission identified as being the subject

of further submission by Cephas is that identified in Para [9] above. The Gibbons'
submission was specifically on the range of business activities which might be
established within the MBZ and sought the exclusion of certain activities from that
zone. Cephas' fmiher submission was directed at the area of land to be included in
the MBZ which is a different matter altogether and does not appear to either supp01i
or oppose the Gibbons' submission on the range of activities which should be
permitted in the zone.

[26]

When Cephas' further submission is read in its entirety and in the context of

the I 0 submissions which it was supporting, it is apparent that the further submission
was in support of submissions opposing the inclusion of a specific existing industrial
area within the MBZ. I do not consider that the proposal to include rules in the
District Plan controlling the rate at which land might be made available in the MBZ,
fairly or reasonably relates to or is a reasonably foreseeable consequence of the
fmther submission.

Section 293 RMA
[27]

Finally, I refer to the provisions ofs293 RMA which relevantly provides:

293 Environment Court may order change to proposed policy statements
and plans
(I) After hearing an appeal against, or an inquby into, the provisions of any

proposed policy statement or plan that is before the Environment Court,
the Court may direct the local authority to(a) prepare changes to the proposed policy statement or plan to address
any matters identified by the Court:

II

(b) consult the parties and other persons that the Court directs about the

changes:
(c) submit the changes to the Court for confirmation.

[28]

Mr Allan suggested that even if Cephas' amendments were found not to be

within scope, Cephas may still ask the Court to consider these issues and make
directions accordingly pursuant to s293 at the conclusion of the appeal.

He

submitted that it was responsible to raise these issues and have them incorporated in
the proceedings now rather than later as that would lead to duplication of evidence
and hearing time.

[29]

Although I understand the rationale for Mr Allan's submission I have

concerns about the use of s293 in the manner suggested:
•

Exercise of the powers contained in s293 is essentially driven by the
Court. There can be no guarantee that the Court will choose to use its
discretion to do so in any given instance. Although the Court's discretion
must be exercised in a principled fashion, I do not consider that a party
may require the Court to consider exercising the discretion;

•

The power under s293 is exercisable after hearing an appeal. I do not
consider that it can be exercised in anticipation to allow amendment of
proceedings and consideration of issues which are not otherwise before
the Court.

•

I have reservations as to the basis on which Cephas can put evidence
before the Comt which might lead it to conclude that there is a
reasonable case to direct changes of the kind requested by Cephas, when
these issues are outside the scope of the appeal;

•

Rules restricting the rate of release of land for business purposes
potentially raise issues of considerable complexity and wide ranging
effect. I have reservations about bringing down such mles late in the day
under s293.

For these reasons, I do not consider that s293 provides a mechanism to amend the
roceedings at this time.
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Outcome
[30]

I decline the application to amend the notice of appeal.

Costs

[31]

Costs are reserved to be dealt with on resolution of these proceedings.

day of October 20 13

B P Dwyer
Environment Judge
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SECOND INTERIM DECISION: (BOUNDARY ADJUSTMENT RULES)

Introduction

ill

This decision is about the rules relating to boundary adjustments of Rural

General land in the Queenstown Lakes District. The rules are in Part 15 of the
revised proposed plan of the Queenstown Lakes District Council. In our interim
decision’ on Parts 5 and 15 of the revised plan delivered on 6 November 2000 the
Court agreed with the parties that’:
. ..there could be adequate protection for the landscapes of the rural
general zone ifsubdivision

and development activity is discretionmy.

The issue in these proceedings is whether there should be an exception for
boundary adjustments so that they would not be discretionary activities. The
referrers seek to make that specific class of subdivisions (boundary adjustments) a
controlled activity in the revised plan.

[2]

At the hearing Mr Todd and Mr Goldsmith for their respective landowner

clients adopted the case for Messrs Clark Fortune McDonald and Associates
(“CFM”) and were granted leave to retire. To the extent that the reference raised
evidential issues we were given briefs of evidence by two resource management
witnesses: Mr C Vivian for CFM and MS J J Parker for the Council. By consent
their (useful) evidence was read without cross-examination. We also heard very
helpful submissions from Mr Marquet for the Council, and from Mr McDonald for
CFM.

Decision C186/2000
Decision Cl8612000 atparagraph [22]

The Proposed Plan
[31

The Council’s first proposed plan under the Resource Management Act

1991 (“the Act” or “the RMA”) was notified in 1995. The notified plan confirmed
a rule as to boundary adjustments in all zones which stated3:
Notwithstanding a and/or b above, where there are two or more existing
lots which have separate Certtjkates of Title, new lots may be created by
subdivision for the purpose of an adjustment of the boundaries between the
existing lots, provided that no additional saleable lots are created, that the
resultant lots are not less than the smallest that existed before the
subdivision, and the areas of the resultant lots will remain within IO% of
the areas of the lots prior to adjustment of the boundaries.
The effect of this rule was that boundary adjustments were recognised as
subdivisions in the notified plan but if they met the conditions in the rule were
treated as a special category of subdivision. Boundary adjustment subdivisions
were:

[41

.

a discretionary activity in the Rural Uplands and Downlands Zones4;

.

a controlled activity in all other zones’;

.

a non-complying activity in an Area of Landscape Importance.

Rule 15.2.6.3(i) of the notified plan stated that no lots created by

subdivision, including balance lots, should have a net area less than 20 hectares in
area. However this minimum lot size requirement was excluded from the boundary
adjustment rule.

3

Rule 15.2.6.3 Lot Sizes (c)
Rule 15.2.3.3(iii) Discretionary Activities
Rule 15.2.3.2 Controlled Activities

4

After hearing submissions on the notified plan the Council issued a revised
[51
proposed plan. We refer to:

(4

the proposed plan as notified in 1995 as “the notified plan”;

Co)

the proposed plan as revised by Council decisions in 1998 as “the
revised plan”;
the revised plan as modified by the Court’s decisions on references

(cl

as “the updated plan”.
Subdhision

[61

and Boundary Adjustments in the Bevised Plan

The scheme of Part 15 of the revised plan in respect of subdivision is quite

difficult to understand because there seems to be some repetition of the rules
identifying whether subdivision is controlled, discretionary or non-complying. In
addition rules as to Standards are mixed up with rules specifying the assessment
matters to which the Council restricts its discretion when considering applications
for controlled or discretionary activities. As we understand it the genera? regime
for all zones is:
(1) No subdivision is a permitted activity7;
(2) A subdivision is a controlled activity* if:
(a) it is not specified in another rule as a discretionary or noncomplying activity; and
(b) it complies with all of the Zone and Site subdivision standards;
(3) A subdivision is a discretionary activity’ if:
(a) it is not specified in another rule as non-complying; and
(b) it complies with all the Zone Standards;
(c) it does not comply with one or more Site Standards.
6

7

There are specific exceptions identitied in other rules which we do not have to discuss here,
Rule 15.2.3.1 [revisedplanp.l5/8].
Rule 15.2.3.2 [revised plan p.l5/8] and mle 15.2.6.1 [revised plan p.151151.
Rule 15.2.3.3 [revisedplanp.15/8] &rule 15.2.6.2 [revisedplanp.15/15].
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(4) A subdivision is non-complying” if it does not comply with one or
more Zone Subdivision standards.
There are both Site Standards” and Zone Standards” in the revised plan as
[71
to Lot Sizes and Lot Averages. The site standards for the Rural General zone
include a minimum lot size of 4 hectares13:
(a) a standard as to minimum Lot sizes; and
(b) a standard as to Boundary Adjustments.
The zone standard as to minimum lot sizes statesi4:
(a)

No lots to be created by subdivision, including balance lots, shall
have a net aYea less than the minimum spekjied for each zone in the
Table below

The minimum lot size specified15 for the Rural General zone in the revised plan is
4 hectares.

PI

In the revked plan the rule as to boundary adjustmentsI to read as follows:
(3) Boundary Adjustments
Notwithstanding (a) above, where there are two or more existing
lots which have separate Certl$cates of Title, new lots may be

Rule 15.2.3.4 [revisedplanp.15/8]
and rule 15.2.6.3 [revisedpl;mp.15/16].
Rule 15.2.6.2 [revisedplanpp 15/15 and 151161.
Rule 15.2.6.3 [revisedplanpp 15116 to 151181.
Rule 15.2.6.2(i)(a) Table [revisedplanp.15/15].
Rule 15.2.6.3(i)(a) [revisedplmp.l5/16].
Table in rule 15.2.6.3(i)(a) [revisedplanp.15/16].
2.6.3 Lot Sizes (c) Boundary Adjustments
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created by subdivision for the purpose of an adjustment of the
boundaries between the existing lots provided:

(4

the buildingplatform on the site is retained;

(ii)

no additional separately saleable lots aye created;

(iii)

the areas of the resultant lots comply with the minimum lot
size requirement for the zone.

PI

Although in the revised plan the rule commenced with the words

“Notwithstanding (a) above”, the Council subsequently further amended this rule
under Clause 16(2) of the First Schedule to the Act by deleting those words. This
removed the contradiction between:

[IO]

*

Excluding the minimum lot size at the beginning of the rule; and

.

Requiring compliance with the minimum lot size at the end of the rule.

The effect of the amended rule for the Rural General Zone as it is in the

revised plan is as follows:

l

Boundary adjustments that meet the Zone standards are a controlled
activity;

l

Any other boundary adjustments are a non-complying activity.

In comparison, under the revised plan any subdivision in the Rural General zone
was a non-complying activity below 4 hectares; a discretionary activity between 4
hectares and 20 hectares; and a controlled activity above 20 hectares.

7

The consequences of Interim Decision C186/2000

[ll] As a result of our Interim DecisionI on the subdivision provisions
applicable to’* the Rural General zone, there is now an inconsistency between the
boundary adjustment rule and general subdivisions between 4 and 20 hectares in
that a boundary adjustment with these areas is a non-complying activity and a more
general subdivision is a discretionary activity.
[12]

Another effect of the deletion under the interim decision C186/2000 of

minimum lot sizes and making all subdivision in the Rural General Zone a
discretionary activity is that, at first sight, the remaining Zone Standards that have
to be met for boundary adjustments in the Rural General zone are:

l

retaining building platforms; and

l

not creating additional separately saleable lots

On one reading of Part 15 of the revised plan the standard as to minimum lot size
would simply be inapplicable in relation to boundary adjustments in the Rural
General Zone.
[13]

The referrers seek to maintain the general boundary adjustment rule as it

stands I9 - or amended slightly - for the Rural General Zone. The Council wishes to
have a special boundary adjustment rule for the Rural General Zone. The first issue
for us to decide is whether the Court has jurisdiction to make the changes sought by
the Council. If we do have jurisdiction, the second issue is which of the options
better achieves the purpose of the revised plan and the Act.

c186/2000
Attached to that decision was Schedule 2 which contained interim changes to Part 15 of the
Plan
Rule 15.2.6.3 (i)(b) [Updated plan p.151191
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Jurisdiction
[14]

The Wakatipu Environmental Society Incorporated (“WBSI”) is the only

(potential) referrer on the issue of Boundary Adjustments. As Mr Vivian pointed
out, WBSI’s interest in boundary adjustments is not deliberate. Under the heading
“Description of the subject matter of the decision:” the Society’s reference refers
to:

“This reference concerns decisions made on submissions lodged to issue 5
-Rural and Issue 8 Rural Residential of the Proposed District Plan:1.

Decision U21.1.1 Change Rule 15.2.6.3 Zone Subdivision Standardr
- Lot Sizes and Dimension’ r) Lot Sizes - Rural Downlands and
Uplands”

Under the heading “Relief Sought” the Society’s reference seeks (in the
alternative):

2.

“Decision S/21.1.1 Reinstate rule 15.2.6.3 as worded in the
Proposed District Plan. ”

[15]

WESI’S reference appears limited to the imposition of a minimum lot size

for the Rural General Zone for the following reasons:

l

The reference and the relief sought refer to the Council’s decision
5/21.1.1.

That decision relates to the imposition of minimum lot sizes

in the Rural General Zone - & to boundary adjustments;
l

Boundary adjustments are covered by the Council’s decision 15/3.52.1.
WESI did not refer that decision to the Court;

*

WESI did not make a submission or further submission on the issue of
boundary adjustments.
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We conclude that WESI’s reference does not directly give us jurisdiction to make
the changes sought by the Council.
[16]

This raises a question as to whether a reference can impliedly confer

jurisdiction. For example, if

(1)

an objective and/or policy are changed by a decision or reference; and

(2)

they are clearly inconsistent with a rule; and

(3)

no reference seeks a change to the inconsistent rule

-has the Court jurisdiction to amend the rule?
[17]

In our view the general jurisdiction comes from the principle that regional

and district plans have an internal hierarchical structure: Beach Road Preservation
Society Inc v Whangarei District Councilzo. Rules are to implement” and-

achieve” objectives and policies. If objectives and policies change as a result of
references, but an inconsistent rule remains, the new objectives and policies could
be defeated, not implemented.
[ 181

In practice of course, more complex issues may arise. First, is a contentious

rule inconsistent with the relevant objective and policy as the result of references on
objectives and policies further up the hierarchy? Secondly, what if a rule is not
inconsistent but does not positively achieve an objective or policy? Thirdly, what if
the rule may achieve and implement other, inconsistent, objectives and policies?
All those questions may need to be answered in the particular context of the case.
Fourthly, persons may be satisfied with a rule and feel secure that it is beyond
challenge if there is no reference in respect of it.

Is there some way of notifying

them that the rule may be pulled from the plan as a result of references on
objectives and policies further up the hierarchy? The answer, in our view, is “Yes”:
[ZOOl] NZRMA 176 at paragraph [39] (High Court)
Section 75 (1) (d) Rh4A
Section 76 (1) (b) RMA
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section 293(2) of the RMA provides a method of giving further notice if the Court
considers some opportunity should be given to interested parties to consider, and be
heard on, the proposed consequential change(s) to any rule.

[ 191

Because ,the RN4 appears to contemplate some of these problems, there are

precise jurisdictional bases for a change to rules (inter alia) as follows:

(1)

either as a consequential amendment, under Clause lO(2) of the First
Schedule to the RMA; or

(2)

under section 293 of the Act.

We consider later whether we should exercise either of those powers in this case.

The Proposed Rules
[20]

Earlier discussions between the parties ended with the Council (and some of

the other parties who did not attend the hearing) seeking the following controlled
activity rule for the Rural General Zone:

In the Rural General Zone where there are two or more existing lots which
each have a separate Certificate of Title, new lots may be created by
subdivision for the purpose of an adjustment of the boundaries between the
existing lots, provided:

(a)

Any approved residential buildingplatforms are retained in their
approved locution; and

(b)

No new residential building platforms are identified as part of the
boundary adjustment; and

(c)

There is no change in the number of Residential Building Platforms
or residential buildings per lot; and

(d)

There is no change in the number of non-residential buildings per
lot; and

I
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(e)

The adjusted boundaries do not create non-compliance with any
Part 5 Rural Zone site and zone standards; and

&I

No additional saleable lots are created.

Control is reserved in respect oj
*

the location of the proposed boundaries, including their relationship to
approved residential building platforms, existing buildings, and
existing vegetation patterns and existing or proposed accesses;

l

[Zl]

boundary treatment;

.

any new accesses,.

.

easements

l

landscaping.

for

access and services; and

This proposed rule was criticised by Mr McDonald for the referrers as

unduly restrictive and unnecessary.

Generally he submitted it would lead to the

expense of discretionary applications; specifically he was critical of (c) and (d) as
unnecessary and of the assessment matters as too general. In his evidence for the
first referrer Mr Vivian, suggested a more thorough revision of the subdivision
rules for the Rural General Zone and more specific standards to be applicable to
boundary adjustments.

[22]

The resource manager called for the Council, MS .I J Parker was concerned

that the boundary adjustment rule might be manipulated to increase residential
subdivision pressure in the .general rural zone. For example if there are two
residential buildings on two titles, then a boundary adjustment could be
accomplished so as to bring both buildings (a homestead and a shearer’s cottage)
onto one title, with an expectation to build a new house on the spare title.

[23]

The problems arise the other way around with non-residential buildings.

For example one title may be free of buildings; the second may contain a house
plus one or more sheds. If the sheds move to the formerly bare title then their
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existence may be used as a ground for allowing a house to be built, This is not
entirely a hypothetical example. Jn Highground Land Co. Ltd v Queenstown
Lakes District CounciZz3, which we heard in the same week, an applicant was

seeking to justify a subdivision and construction of a new house on one lot (out of
four) at least partly on the basis that the environmental effects would not be
exacerbated because the house would be replacing a deer-shed.
[24]

Given those concerns we hold that if boundary adjustments are to be given

special controlled activity status, then the first part of M

S

Parker’s proposed rule

better achieves the purpose of the revised plan. A further concern is whether an
allotment without a residence on it should be allowed to shrink.

In our view that

may lead to increased pressure on the Council, as consent authority to resource
consent for a dwelling, on the grounds that even a small lot is incapable of
reasonable usez4. We note that there is nothing in M S Parker’s proposed rule about
this scenario.
[25]

If Ms Parker’s rule is inserted in the plan then we agree with Mr McDonald

and Mr Vivian that the need to have regard to landscaping is unnecessary.

One of

the matters over which the Council retains control is “boundary treatment”. That
would allow the Council to impose a condition that the boundary line is redrawn for
landscape reasons - and possibly much closer to the starting lines than an applicant
desires. However a version of MS Parker’s rule for the Rural General Zone is
generally necessary (as it is required to bez5) if there is to be a boundary adjustm,ent
rule, because otherwise the amended objectives and policies of Parts 4 and 5 of the
plan could not be implemented and achieved.

Nor are there any other,

contradictory objectives or policies justifying application to the Rural General zone
of the present boundary adjustment rule in the revised plan.

23

RMA 207101
Section 85(2) RMA
Section 32(l)(a) RMA
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[26]

As for the costs of the proposed controlled activity rule for boundary

adjustments we recognise that this is a dispensation from the generally applicable
discretionary subdivision regime in the Rural-General zone and therefore if the
standards are met it will be cheaper for landowners which must be more efficientz6.

[27]

We conclude that a modified version of the Council’s new rule is both

necessary and would be the most efficient and effective method as required by
section 32(l)(c) of the RMA.

[28]

We do not consider there is any need to direct further notification of the

amended boundary adjustment rule for two reasons:

(a)

the change is justifiable under clause 10 (2) of the First Schedule to
the RMA as an amendment consequential to the Interim Decision
Cl 86/2000;

and

(b) the interested landowners in the Rural General Zone were well
represented before us so further notification is not required under
section 293(2) and (3) and we can make the orders under section
293(l) of the Act.

Outcome

[29]

In the exercise of our overall judgement, we hold that MS Parker’s changes,

modified slightly as discussed, should be inserted in the revised plan.
that the following changes be made to Part 15 of the revised plan:

(1)

Amend Rule 15.2.3.2 Controlled Activities by:
(a)

deleting the reference to rule “15.2.18”.

(b)

substituting “15.2.19”.

Section 7(b) RMA

We direct
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(2)

Amend Rule 15.2.6.3(i) Lot Sizes (b) Boundary Adjustments by
adding the following note:
“Note:

This standard does not apply to the Rural General zone.

Refer to Rule (bb) below. ”

(3)

Adding to rule 15.2.6.3(i) Lot sizes, a new standard (bb) as follows:

Boundary Adiustments -Rural General Zone

The standards for lot sizes for allotments created by boundary
adjustment in the Rural General Zone are:

(i,

each of the existing lots must’have

a separate Certificate of

Title.
(ii)

Any approved residential building platform must be retained
in its approved location: and

(iii)

No new residential buildingplatforms shall be identified and
approved as part of the boundary adjustment: and

(iv)

There must be no change in the number of residential
building platforms or residential buildings per lot: and

(4

There must be no change in the number of non-residential
buildings per lot; and

04

The adjusted boundaries must ‘not create non-compliance
with any Part 5 Rural General Zone site and zone standards;

(vii)

(4)

No additional saleable lots shall be created.

Insert a rule under 15.2.3.3 Discretionary Activities which begins:
‘Encept

where specified as a controlled activitv

nbove,.... -.

in Rule 15.2.3.2/$
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(5)

Insert a new Rule 15.2.19 as follows:
1.52.19
On any boundary adjustment in the Rural General Zone which meets
the zone standards the matters in respect of which the Council has
reserved control are:

* the location of the proposed boundaries, including their relationship
to approved residential building platforms, existing buildings, and
existing vegetation patterns and existing or proposed accesses;
* boundary treatment,’
l

easements for access and services.

(6) Consequentially amend the Gibbston Character Zone so that a
discretionary, no minimum area, regime is included.
[30] The parties will note that we have separated the site standard rule
15.2.6.3(i)(bb) from the proposed assessment matters (new role 15.2.19). In our
view, although we make,no direction about this, it might make Chapter 15 of the
revised plan easier to read and understand if all assessment matters were pulled out
of the Standards and put into rule 15.2.19.
[31]

The above orders are subject to leave reserved to any of the parties to these

proceedings to make submissions:

(1)

correcting any errors or giving better effect to the spirit and intent of
this decision;

(4

as to whether a further standard should be added to deal with the
concern raised in paragraph 24 to read:
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“(g)

If one of the lots contains no building or structure then no
smaller lot shall be created without a building or structure
located on it. ‘I
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Mr K Yates for himself under section 274 (or 271A) of the Act

DECISION ON JURISDICTIONAL ISSUES
Introduction

1.

This decision is about two preliminary jurisdictional issues arising out
of references to the Environment Court.

They are, first, whether

persons seeking to appear under section 274 of the Resource
Management Act 1991 ("the Act" or "the RMA") can do so when a
consent memorandum has been entered into between appellants and the
Council in relation to the references, and secondly, as to whether some
of the references go outside the scope of a plan change which they
ostensibly relate to.

2.

The background to these cases is that on or shortly after 22 August 1997
the SelWJTI District Council (called "the SDC") notified plan change 25
in relation to its transitional district plan ("the district plan").

In

summary, plan change 25 proposed:

(a)

To lower minimum lot sizes on applications for subdivision in the
"green belt", an area defined in the district plan and covering a
semi-circle of land in the SDC's territorial area adjacent to the
boundary with Christchurch City;

(b)

That new rules constitute a regime in which:
•

subdivision into allotments larger than 10ha

IS

a controlled

activity;
•

subdivision down to 4 hectares is a discretionary activity;

•

below 4 hectares minimum size subdivision is non-complying;

I
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(c)

To change the rules as to the building of houses in the green belt,
by making the erection and use of houses on an approved
allotment a permitted activity;

(d)

Controlling changes in the objectives and policies, and various
other consequential changes to the rules.

3.

Submissions on plan change 25 were lodged by (inter alia) Applefields
Limited ("Applefields") and by Halswater Holdings Limited and other
companies (together called "the Halswater group"). Another submission
was lodged by Mr and Mrs Shaw ("the Shaws"). The submission by
Applefields dated 23 September 1997 sought (amongst other relief) a
further lowering of minimum subdivision size down to a minimum of
two hectares.

The Shaws sought similar changes.

Each of the six

companies in the Halswater group sought to have a spot zoning applied
to its farms. Each proposed spot zone rezoned a farm, in some cases
Rural/Residential as in the SDC's adjacent zoning of the township of
Prebbleton, or, in other cases, Rural Intensive Farming zoning, again as
defined in the district plan.

The individual submissions for the

members of the Halswater group each gave a hierarchy of preferred
relief, but all sought rezoning of one sort or another on a spot zone
basis.

4.

After a hearing the SDC in its decision decided not to grant the relief
variously sought by Applefields, the Halswater group or the Shaws.
Instead, it adopted its plan change 25 with some minor amendments.
The various appellants then referred plan change 25 to this Court
seeking as relief that their submissions be adopted in total.

5.

The Canterbury Regional Council ("the CRC") did not file a submission
on plan change 25; nor did it file a cross-submission on the submissions
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by the appellants.

It took no part in the hearing before the SDC.

However, on 4 December 1998 after the references were filed in this
Court, the CRC filed and served notice that it wished to appear and be
heard by the Environment Court. In doing so it purported to act under
section 274 of the Act.

6.

Despite recervmg notice from the CRC the vanous appellants
negotiated with the SDC (ignoring the CRC) in an effort to

negotia~e

a

settlement of their references. In the end result they reached agreement
with the SDC as to how to dispose of the references, although the SDC
expressly reserved leave to argue the second jurisdictional point
identified in paragraph 1 above.

7.

The references were set down for hearing as a special two week fixture
beginning on Monday 8 February 1999. Following an earlier indication
by Applefields and the Halswater group that they might be seeking an
adjournment, the Court adjourned the hearing of these references to
later in the week on the grounds that the parties (excluding the CRC
which is not a party) had reached agreement so that the only
outstanding issue between the parties was whether there

was

jurisdiction to grant the orders sought by Applefields, the Halswater
group and the Shaws. Another reference! of Plan Change 25 was also
set down for hearing at the same time.

That hearing was duly

completed and the Court reserved its decision on the substantive issues.

8.

On Thursday 11 February the three outstanding references were called.
Mr Hearn for Applefields and the Halswater group, Ms Dewar for the
Shaws, and Mr Smith for the SDC then indicated that agreement had
been reached between the referrers and the SDC. The Court understood

Yates v Selwyn District Council RMA 892/98
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this contemplated a rezoning of some pieces of land in the green belt
owned by the Halswater group (but not all six farms) and the Shaws. In
other words, the relief sought by some members of the Halswater group
was allowed in part. The persons appearing then took the following
positions:

(1)

For the CRC Ms Perpick indicated that the Regional Council:

(a)

Wished to appear under section 274;

(b)

Wished to submit that there was no jurisdiction to grant the
relief sought in the references even though there was now an
agreement between the referrers and the SDC.

(2)

For their part, Applefields and the Halswater group submitted that
there was jurisdiction and also that in any event the CRC had no
right to be heard.

(3)

As for the SDC: while it had reached agreement with Applefields,
that agreement was subject to the Court confirming it had
jurisdiction to make the consent order sought and, indeed,
exercising its discretion then to do so. The SDC submitted that
the CRC could not be heard under section 274 in respect of a
proposed consent order as set out in the consent memorandum.

(4)

Finally Mr K Yates? appeared although he had given no notice
under either section 271A or section 274. His right to be heard
was challenged by Applefields and the SDC.

The appellant in RMA 892/98
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(5)

Mr and Mrs Shaw, through their counsel Ms Dewar, indicated that
they abided by the decision of the Court on the jurisdictional
matters.

9.

Thus we have to decide:

(a)

Whether the CRC and/or Mr Yates may be heard under section
274 of the Act;

(b)

Whether the submissions by Applefields, the Shaws and the
Halswater group are proper submissions' on plan change 25 and
thus within the jurisdiction of the Court to consider.

10. At the end of the hearing on this jurisdictional matter on Thursday 11
February we took a short adjournment to consider the issues. We then
returned to Court to announce that we wished to proceed with the
substantive hearing since there was a further week set aside. We did so
on the express grounds that although we had not finally determined the
issues it was more likely than not that we would decide the issues in this
way:

(a)

that the CRe could be heard under section 274; and

(b)

that we had jurisdiction to give the relief sought by the references.

Mr Hearn then indicated he might wish to apply for an adjournment of
the substantive proceedings. We then adjourned the proceeding to the
next morning, so that he could take instructions.

In tenus of clause 6 of the First Schedule to the Act

7

11. On Friday 12 February 1999 the presiding Judge heard counsel in Court
on the application for an adjournment. After hearing counsel, I granted
an adjournment sine die, so that the Court could release its decision on
the interlocutory issues before the case proceeded. Two other events
should be recorded. First Mr Ream said that his instructions were that
if the CRC was to be heard, then Applefields intended to resile from
their agreement with the SDC.

We make no comment on that.

Secondly he advised the Court that his instructions were to object to the
present composition of the Court hearing the substantive references.
Applefields specifically objected to Environment Commissioner Tasker
hearing the matter. His grounds were that Mr Tasker:
(a)

had been, until 1996, an elected member of the Canterbury
Regional Council; and

(b)

has written and published an article about elite soils as a
'precious' resource.

Mr Ream submitted that these matters might raise a suggestion of bias
and/or predetermination. The presiding Judge subsequently raised these
matters with Mr Tasker, and he has disqualified himself from any part
in the substantive proceeding.

Can the CRC (and/or Mr Yates) be heard?

12. The CRC seeks to be heard under section 274 of the Act. That states
(relevantly):

"(1) In proceedings before the Environment Court under this Act,
the Minister [of the Environment], any local authority, any person
having any interest in the proceedings greater than the public
generally, any person representing some relevant aspect of the

I
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public interest, and any party to the proceedings, may appear and
may call evidence on any matter that should be taken into account
in determining the proceedings.

(2)

Where any person who is not a party to the proceedings

before the Environment Court under this Act wishes to appear,
that person shall give notice to the Court and every party not less
than 10 working days before the commencement ofthe hearing. "

The CRC is clearly not a party since it is neither the appellant, nor the
applicant for resource consent, nor the respondent. It did not make a
cross- submission on the present appellants' submissions on plan
change 25 and therefore can not become a party by giving notice under
section 271A of the Act.

13. However the CRC did give notice under section 274 to the Court and to
the parties within the appropriate time", It is a "local authority" within
the meaning of section 2 of the Act since it is a regional council. Prima
facie it is entitled to be heard if there are "proceedings before the
Environment Court".

In opposing the CRC' s right to be heard Mr

Smith for the SDC submitted that limits exist on the rights of
participation on a section 274 interested person.

In particular, he

submitted that the Court, in making a consent order between the parties,
is not conducting a proceeding but a preliminary jurisdictional hearing.

14. Mr Smith relied on the recent Court of Appeal decision in Mullen v

Parkbrook Holdings Limited'. The situation in that case was that Mr
Mullen had given notice under section 274 of the Act that he wished to
Ms Perpick suggested that the CRC may not even need to give notice - perhaps section
274(2) only applies to another person who is not a party to the proceedings? We do not
have to decide that here.
[1999} NZRMA 23.
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be heard on an appeal against a grant of consent to Parkbrook Holdings
Limited ("Parkbrook") by the Auckland City Council. The appeal was
lodged by a Mr McLean and Ms Stirrup, who with Mr Mullen were
neighbours of the development site. Only Mr McLean and Ms Stirrup
appealed against the grant of consent to Parkbrook. Before the hearing
of the appeal commenced Mr McLean and Ms Stirrup resolved matters
with Parkbrook whereby Parkbrook purchased their land so they no
longer had any interest in the way in which Parkbrook's development
proceeded. They therefore withdrew their appeal to the Environment
Court. Mr Mullen was then left rather hanging in the air since although
he still opposed the Parkbrook development, he had not filed a
submission against it, and so had no appeal (or even appeal rights) of
his own. He sought to argue before the Environment Court that the
McLean and Stirrup appeal could not be withdrawn if he did not
consent to it.

The Environment Court upheld his contention at first

instance, but Salmon J in the High Court and then the Court of Appeal
then said that the appellants could withdraw their appeal at any time
they wished.

15.

The Court of Appeal held that Mr Mullen was not a party but merely a
person with a right of audience under section 274. It went on:

"Mr Mullen 's right of audience under section 274 entitled him to
appear and to call evidence on any matter that he contended
'should be taken into account in determining the proceedings'.
Following a \r"alid withdrawal/abandonment by the appellant,
there are no longer any proceedings to be determined. ,,6

[1999] NZRMA 23 at 30

I
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The Court of Appeal then continued by examining authorities cited by
counsel and relevant policy considerations. It concluded that:

"..... the indications are in favour of an appellant having a right
to withdraw or abandon the appeal subject only to that course not
being an abuse of process. A section 274 participant may not
challenge that withdrawal or abandonment other than as an abuse
ofprocess. "7

16. Mr Smith acknowledged that Mullen's case was concerned with a
withdrawal of an appeal with the respondent's express consent.
However he submitted that if the appellant and respondent can reach
agreement then that also should be the end of the matter and the need
for a consent order is a mere formality.

He referred to the various

overseas authorities identified in Mullen. We think the gist of this part
of his argument is contained in a passage from Re Queensland Nicholl

Management Pty Limited and Great Barrier Reef Park Authority':
The Administrative Appeals Tribunal there stated:

"There is a definite public interest in settlement ofproceedings. It
ought to be open to an applicant in this Tribunal to settle the
claim the subject of the proceeding at any time up to decision.
Settlement, whether by mediation or otherwise, should be
encouraged. In the vast bulk ofcases, it saves the parties and the
public money. Parties should not be discouraged from settlement
by fearing that, even

if they settle, the tribunal will proceed with

the case, or by being subjected to financial or other penalties
when they have settled. "

Ibid at page 36
(No. 3) (1992) 28 ALD 368 at 374 as quoted by the Court of Appeal in Mullen
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Mr Smith submitted that there was no live proceeding before the Court,
because it had been settled by the parties.

17.

For Applefields, Mr Hearn also referred to Mullen's case, and the
conclusion that an interested person under section 274 is not a party
under section 271A. For example, as the Court of Appeal pointed out,
no costs order can be made against a section 274 'interested person'.
He argued that if the actual parties to a proceeding can resolve matters
between themselves, subject to the approval of the Court (and he
conceded that the Court might require evidence from the parties to
satisfy it that the proposal is appropriate), then a section 274 interested
person had no right to be heard.

18.

Mr Hearn relied on an earlier decision of the Planning Tribunal (as the
Environment Court then was): Shield v Marlborough District Council".

In that case an applicant applied for a water permit under the Act. This
was duly granted by the Marlborough District Council. The appellant
Mr Shield lodged an appeal against that grant of resource consent. A
Mr Blick, who was also intending to lodge an appeal according to the
decision, became aware that his neighbour had done so and so did not
himself. Instead Mr Blick subsequently filed a notice under section
274 of the Act. In the meantime it appears that the parties - Mr Shield,
the Council and the applicants - had reached agreement between
themselves.

By memorandum they requested that the Court make a

consent order, and it appears an order had already been made.

The

decision is unclear, but it appears that Mr Blick made some kind of
application to set the consent order aside. Judge Treadwell decided that

W73/94
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Mr Blick was a party although he does not make it clear whether or not
a section 274 notice had been filed by Mr Blick. In any event he held
that notwithstanding that Mr Blick was a party a consent order could be
made without his consent.

officio.

His Honour also decided he was functus

We respectfully consider the case is of limited value as a

precedent for two reasons. First, the facts are obscure. Secondly the
Act has been amended since Shield by the addition of section 271A
giving a procedure for a submitter to join as a party under section 271A
of the Act.

19. Mr Heam also submitted that the CRC had opportunities to become
involved by filing a submission or cross-submission on the plan change
which would then entitle it to file a notice under section 271A. He said
the CRC had chosen not to, and thus should not seek to come into the
proceeding at the last minute.

20.

In reply Ms Perpick pointed out that the CRC has a duty to ensure that
plan change 25 is not inconsistent'? with the CRC's regional policy
statement (called "the RPS"). As we understood her argument it was
that the CRC decided to rely on the SDC coming to the correct decision
in the hearing before it. Indeed its confidence was shown to be justified
by the SDC decision.

However when Applefields and other parties

referred the plan change to this Court, the CRC decided that, to protect
its position and assist the SDC, it should file and serve a notice under
section 274. She submitted that there didn't seem much point in the
Court excluding the CRC when the express terms of section 274
appeared to allow it a right to be heard. Further the CRC could in a
separate proceeding apply for a declaration under section 310 of the Act
that the plan change 25, if modified as sought, was inconsistent with the

Section 75(2)(c)(i)
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RPS. That would be a waste of time if the matter could be dealt with at
this stage.

21. In deciding what the CRC's rights are we have to look at the text,
scheme and purpose of the Act as well as any relevant authorities. It
seems to us that if there is a 'proceeding' within the meaning of section
274 then the text of that section suggests that the CRC has a right to be
heard unless the scheme and purpose of the Act militate otherwise.

22. As for the narrow question as to whether there is a 'proceeding' this
term is not defined in the Act. Section 247 of the Act constitutes the
Environment Court a Court of record.

In our view any procedural

(interlocutory) or substantive step taken before the Environment Court
is part of a proceeding. This appears to be borne out by section 269 of
the Act which states that:

"(1) Except as expressly provided in this Act, the Environment

Court may regulate its own proceedings in such manner as it
thinks fit.

(2)

Environment Court proceedings may be conducted without

procedural formality where this is consistent with fairness and
efficiency. "

In our view the distinction drawn by the rules of other Courts between
proceedings generally and interlocutory matters 11 is not generally
relevant in the Environment Court. It may be relevant when the Court
exercises the powers of the District Court in its civil jurisdiction 12.
e.g. The District Courts Rules 1992 rule 3 "Interpretation". This defines a "proceeding"
as meaning: " ... any application to the Court for the exercise ofthe civil jurisdiction of
the Court other than an interlocutory application. "
Under section 278 of the Act

I
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Thus we hold that even though the appellants and respondent have
reached agreement between themselves there is still a proceeding to be
determined as the Court still has a discretion (to be exercised judicially
of course) to grant or refuse consent. In this case it is relatively simple
to decide that, since the appellants and the respondent themselves are in
disagreement over whether there is jurisdiction to make the order
sought and thus require an order of the Court. Even in the absence of
such disagreement we consider there would still be a proceeding to be
determined, since any order of the Court, albeit by consent, is both part
of, and in fact in this case determinative of, the proceeding.

23. We now turn to look at the scheme and purpose of the Act to see if the
proceeding should be determined in a way that precludes the CRC from
being involved. In analysing these matters we have to be careful not to
arrogate to ourselves the powers of a commission of inquiry because, as
the Court of Appeal has pointed out, the Environment Court is not
such!'. Nor, it has laid down, should we make any "statements" in
which we seek to espouse a "public watchdog role"!". With respect, it
is difficult to reconcile these statements with the Court of Appeal's
recognition in Watercare Services Ltd v Minhinnick'" that, at least in
enforcement proceedings, ",.. the [Environment} Court acts as the

representative of the community at large." And later it describes the
Court as "the representative ofNew Zealand society as a whole. "16

13

Mullen at page 34. Although why the Environment Court would want to be a
Commission ofInquiry (and it never claimed to be so in Mullen at first instance) is an
open question, given the Court's wide and inquisitorial powers under the Act. The Act
itself gives most of the powers of a commission of inquiry under the relevant statute to
every person conducting hearings under the Act - see section 41, but does not give them
to the Environment Court, presumably because the latter's powers under Part XI are
even wider.
Mullen at page 34
[1998] NZRMA 113 at 125
Watercare at p.125

~
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24.

Part XI of the Act outlines the powers of the Environment Court.
Basically it hears appeals by way of a re-hearing. In relation to appeals
about resource consents it has the "same power, duty and discretion in
respect of a decision appealed against ... as the person against whose
decision the appeal or inquiry is brought?" Similarly clause 15 of the

First Schedule authorises the Court, in respect of a reference, to:

"r2} ... confirm, or direct the local authority to modify, delete,

insert any provision which is referred to it. "IB

25.

In coming to its decision the Court not only has the general procedural
powers referred to in section 269, it also has different powers from the
normal courts of record with respect to evidence in that it may:

"
(a) Receive anything in evidence that it considers appropriate to
receive; and

(b) Call for anything to be provided in evidence which it
considers will assist it to make a decision or recommendation;
and
(c) Call before it a person to give evidence who, in its opinion,
will assist it in making a decision or recommendation. "19

Under this power the Court has the power to call witnesses or even to
anticipate what kind of evidence might be necessary. Or, if it considers
the evidence given is deficient, to call for further evidence to be given
to the Court.

Section 290(1) in respect of resource consents
Clause 15 to First Schedule
Section 276(1) of the Act

••
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26. This is quite different from the more passive role the other Courts of
record have under the adversary system in respect of the calling of
evidence. In fact what is remarkable about this power is not so much its
existence as the fact that it does not ever appear to have been used by
the Environment Court, perhaps because of the strong common law
background of the Judges. The proper parameters of its procedural
powers are unclear.

There are only a few older statements by the

superior Courts in which a different role for the Planning Tribunal and
Environment

Court and other administrative bodies has been

recognized: Wellington Club Inc v Carson and Wellington City" and

Commissioner ofPolice v Ombudsman":

27. The important point for present purposes in respect of section 276 is
that such powers suggest that if the Court is not satisfied with the terms
of a proposed consent memorandum (because it may appear to fail to
achieve the purpose of sustainable management) presented by the
parties" then it may call for further evidence. As we have said Mr
Ream accepted that, but limited the allowable evidence to that of the
parties or evidence called by the Court under section 276. Re said that
the Court could not hear the CRC or let it call evidence. We find that
an artificial distinction and we cannot understand the basis for it on
general grounds.

28. There is also another distinct provision (in section 293) which gives the
Environment Court extra powers in relation to plans or plan changes".
In addition to the powers in clause 15 of the First Schedule to modify,

20

[1972] NZLR 698 per Woodhouse J; 4 NZTPA (1971) 309.
[1988] 1 NZLR 385 at 391
Which includes a 271A party: Mullen v Parkbrook
Foodstuffs Ltd v Dunedin City Council 2 NZRMA 497 at 543 (EC) held that section
293 includes proposed plans and proposed changes to plans; confirmed on appeal by the
Full Court in Countdown Properties Ltd v Dunedin City Council [1994] NZRMA 145
at 177

. . . .~
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delete or insert any provision referred to it, the Environment Court may
in respect of any public statement, plan or plan change if it considers:

" ..... that a reasonable case has been presented for changing or
revoking any provision of a policy statement or plan, and that
some opportunity should be given to interested parties to consider
the proposed change or revocation, ... adjourn the hearing until
such time as interested parties can be heard. "

This provtsion suggests that if the Court considers that an agreed
solution between parties in a consent memorandum affects other

"interested parties'i" then it may adjourn the hearing and order further
notification. Again the outcome of the proceeding is in the hands of the
Court rather than in the hands of the parties. The making of an order is
still in the discretion of the Court and is not an automatic consequence
of the filing of the memorandum".

29.

In our VIew the range of powers and discretions grven to the
Environment Court coupled with the express words of section 274
suggest that the Environment Court should hear a person who has given
notice under section 274 (and otherwise has standing under that section)
notwithstanding that there has been an agreement reached between the
parties strictly so called. This approach is consistent with the Court of
Appeal's decision in Mullen in that here there is still a proceeding to be
resolved, whereas in that case there was not.

24
25

The word 'parties' is obviously not being used in a strict sense here
This is consistent with the practice adopted in Transpower NZ Ltd v Rodney District
Council Decision A85/94
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30. Finally we also note that it appears to be the policy of the Act that it
encourages public participation - see Countdown": It seems artificial
to restrict the capacity of section 274 interested persons when on the
face of the section they are given a right consistent with the general
policy of the Act towards public participation. For the reasons given,
we hold that the Canterbury Regional Council, having given notice
under section 274 of the Act, is entitled to be heard in respect of the
orders sought by consent as between Applefields and SDC.

31. As far as Mr Yates is concerned we hold that he also can be heard under
section 274 for the same general reasons as to the CRe. He appears to
have standing as a person having an interest in the proceedings greater
than the public generally, because he had himself referred plan change
25 to the Court. That of course means that Mr Yates could equally
validly appear as a party under section 271A. That states:

"(1)

Any person who made a submission may be a party to any
subsequent appeal ... "

Section 2 of the Act defines a "submission" as

"a written statement and, in relation to the preparation or change
of a ... plan, includes any submission made under clause 8 of the
First Schedule in support of or in opposition to an original
submission. "

We hold that provided Mr Yates gives written notice under either

[1994] NZRMA 145 at 146
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section 271A or 274 not less than 10 working days before the hearing,
he will be entitled to be heard and call evidence.

Scope ofSubmissions on Plan Change

32. We have already summarised plan change 25 as notified by the
Council". There can be no challenge to the capacity of the Council to
grant relief sought by Applefields Ltd and the Shaws. They seek a
reduction in lot sizes on subdivision, plus a freeing of the rules
controlling building houses on the resulting allotments. That is clearly
within the general scope of the plan change, so that their submissions
are 'on' plan change 25.

33. The real challenge by the SDC and the CRC is as to the relief sought by
the Halswater group which was:

"i) As the first preferred relief

a)

That the land identified on the attached plan being lots
1-13 DP 54204 be zoned rural-residential (being same
or similar to the existing rural-residential zoning
contained in the Paparua Section of the Transitional
District Plan) except that the minimum area for
subdivision

as

a

controlled

activity

and

the

establishment ofa dwelling as a permitted activity shall
be 5000 m', with no average minimum area required,
and no limitation on the maximum number of lots or
dwellings within the zone; and

In paragraph 2 above
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b)

That the objectives, policies and explanations of the
plan be amended to give effect to the establishment of
the rural-residential zoning over this land including
recognition of the appropriateness of utilising the
quality soils of the site for rural-residential amenity
(high quality gardening and landscaping) as opposed
to solely food production; and

c)

That as part of the concept plan process already
provided for in the plan that Council have regard to, in
addition to the matters already listed in the plan, visual
amenity, the provision ofplanting and landscaping, and
the need, if any, for site coverage limitations.

ii) If the first preferred relief referred to in paragraph (i) above

cannot be had, then in the alternative as the second
preferred relief:
That the land indicated on the attached plan being lots 1-13
DP 54204 be zoned Rural Intensive Farming (being same or
similar to the existing Rural Intensive Farming zone contained
in the Paparua Section of the Transitional District Plan)
except that the minimum area for subdivision as a controlled
activity, and the minimum area for the erection of a dwelling
as a permitted activity, shall both be 1 hectare, and that the
Conditional Use "economic criteria" relating to subdivision
and dwellings be deleted; and that if deemed necessary in
order to grant the reliefsought in this paragraph, that new or
additional rule or rules be introduced to the effect or like
effect that:

iii)

" [Our underlining].

The third relief sought was similar to paragraph (ii) above i.e. for a rural
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intensive spot zone but with subdivision down to two hectares (rather
than one hectare) as a controlled activity.

Other members of the

Halswater group sought rezoning also, but in some cases only to a rural
intensive zone, not rural residential.

34.

The major difference between plan change 25 and the relief sought by
the Halswater group is that they all sought spot zoning of their land 2 8
into either for example a Rural/Residential zone with subdivision down
to O.5ha or into a Rural Intensive zone (with subdivision down to lha
minimum lot size) and a dwelling as of right in those spot zones on any
allotment.

That difference is particularly significant because plan

change 25 did not seek to change any zonings (and thus the activities
permitted). It simply proposed to change the rules as to minimum lot
sizes and the building of houses within existing zones (or that part of
them known as the green belt).

35.

To ascertain whether or not the scope of a submission is limited by a
plan change we need to look at the purpose and scheme of the Act as it
relates to plans and plan changes and the process of submissions on
them. Part V of the RMA describes and controls plans. Every district
is required to have a district plan at all times". A district plan may also
be changed" at any time, and it must be reviewed not later than 10
years after it first becomes operative". While a plan is being proposed
or changed the Council may at any time promote a variation of the
proposed plan or change'",

Variously zoned Rural 2, 3 and 4 at present
Section 73( I)
Section 73( lA)
Section 79
First Schedule Clause 16A
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36. The process" by which plans are prepared or changed is set out in the
First Schedule to the Act and we will consider that procedural code
shortly. It is however worth noting here that matters to be considered
by the territorial authority are outlined in section 74. In particular subsection (1) states:

"(1) A territorial authority shall prepare and change its district

plan in accordance with its functions under section 31, the
provisions of Part Il, its duty under section 32, and any
regulations. "

While the requirements of section 31 and Part II provide substantive
jurisdictional limits which we need not consider here, it is worth noting
that section 32 in effect imposes a further procedural step in relation to
the preparation of plans or plan changes.

It requires a territorial

authority before adopting any objective, policy or rule or other method
in a plarr" to have regard to the benefits and costs etc as set out in
section 32.

37. As for plan changes" there is no restriction on how much or how little
of a plan a plan change may affect, nor is there any guidance in the
body of the Act (as opposed to the First Schedule) as to the scope of a
submission on a plan or plan change.

38. We now turn to consider the provisions of the First Schedule. On its
face this deals with the preparation and change of policy statements and
plans by local authorities but every reference to a policy statement or
plan includes a reference to a change to such a document." In the
Section 73(1)
See section 32(2)(c)(i) and (ii)
As defined in section 2
Clause 1(1) of the First Schedule
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following quotations from the First Schedule we have therefore
substituted the words "plan change" for the phrase "policy statement

or plan" for ease of reading. After a local authority has prepared a plan
change it must publicly notify it3?

One of the few places in which the

First Schedule distinguishes between the process for a policy statement
or plan on the one hand and a plan change on the other is when dealing
with the issue of a closing date for submissions which must be specified
in the public notice.

Clause 5(3) states that the closing date for

submissions:

"(a) Shall, in the case of a proposed policy statement or plan, be
at least 40 working days after public notification; and
(b)

Shall, in a case ofa proposed chan~e or variation to a policy

statement or plan, be at least 20 working days after public
notification. " (Our underlining).

The halving of the time for filing of submissions suggests that a plan
change is contemplated as being shorter and easier to digest and
respond to than a full policy statement or plan.

39.

Clause 6 of the First Schedule is then of crucial significance in this case
because it includes the power to make a submission on a plan change.

It states:

"6. Making submissionsAny person .., may, in the prescribed form, make a submission to
the relevant local authority on a ..{plan change1 that is publicly
notified under clause 5. "

Clause 5(1)

!
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The limits on the scope of a submission on a plan change are that it
must be "on" the plan change. The next step is that there has to be
public notification through an advertisement of the availability of a
summary of submissions. 38 Any person is then given the right to make
a submission in opposition or support to submissions made under clause
6.39

40.

When it comes to make its decision the local authority:

"

may include any consequential alterations arising out of

submissions and any other relevant matters it considered relating
to matters raised in submissions. "40

Then any person who made a submission on a plan change may refer to
the Environment Court:

"(a) Any provision included in the ... [plan change}, or a
provision which the decision on submissions proposes to include
in the ...fplan change}; or
(b) Any matter excludedfrom the ... [plan change}, or a provision
which the decision on submissions proposes to exclude from the ...
[plan change},

if that person referred to that provision or matter in that person's
submission on the ... [plan change}. 41 "

It is by this method that the references in this case to the Environment

Court were made by Applefields, the Halswater group and by the
Shaws.

Clause
Clause
Clause
Clause

7
8
10(2)
14(1)
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41.

For the sake of completeness we should mention that clause 16A of the
First Schedule deals with variations to plan changes (as well as to
proposed plans themselves) and the provisions of the schedule apply
with all necessary modifications to every variation "as

if it

were a

change"." Finally in clause 21 there is a provision whereby any person

may request a change to a district plan. Those provisions give some of
the context in which we have to examine the issues in this case. They
suggest that if a person wants a remedy that goes much beyond what is
suggested in the plan change so that, for example, a submission can no
longer be said to be "on" the plan change then they may have to go
about changing the plan in another way, e.g. by an individual's later
request for a "private" plan change or by encouraging the Council to
promote a variation of the plan change. Those procedures have the
advantage that the notification process goes back to the beginning. A
further consideration is that if the relief sought by a submission goes too
far beyond the four corners of the plan change then the Council may not
have turned its mind as to the effectiveness and efficiency" of what is
sought in the submission.

42. It follows that a crucial question for a council to decide when there is a
very wide submission suggesting something radically different from a
proposed plan as notified is whether it should promote a variation so
that there is time to have a section 32 analysis carried out and an
opportunity for other interested persons to make primary submissions
under clause 6.

43. Other relevant considerations for the interpretation of clause 6 arise out
of the notification of a plan change under clause 5 and the public notice
Clause 16A(2)
As required by section 32(1)(c)(ii)
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under clause 7. When a local authority has prepared a plan change then
as part of the public notification it has either to:

"(a)

Send a copy of the public notice, and such further

information as a territorial authority thinks fit relating to the ...
[plan changeJ, to every person ... likely to be directly affected by
the ... [plan changeJ; or
(b) Include the public notice, and such further information as the

territorial authority thinks fit relating to the ... [plan changeJ, in
any publication or circular which is issued or sent to all
residential properties and Post Office box addresses located in the
affected area ... ".

By contrast the public notification of the summary of submissions is
merely through "a prominent advertisement". 44

44. The consequences of differences in notification appear to be that if a
person is not alerted to the. relevance of a plan change in the first
instance i.e. after public notification of the plan change itself, or if they
are alerted to the plan change but see that it is limited on its face to a
certain issue (such as the size of allotments on subdivision and the
erection of dwellings) they may take the matter no further. In particular
they may not check, or be alert to check the notification of submissions
on the plan change. In other words there are three layers of protection
under clause 5 notification of a plan change that do not exist under
clause 7 in relation to public notification of the summary of
submissions.

These are first that notice of the plan change

IS

specifically given to every person who is in the opinion of the Council,

Clause 7(1)
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affected by the plan change, which in itself alerts a person that they may
need to respond; secondly clause 5 allows for extra information to be
sent, which again has the purpose of alerting the persons affected as to
whether or not they need to respond to the plan change. Thirdly notice
is given of the plan change, not merely of the availability of a summary
of submissions. Clause 7 has none of those safeguards.

45.

Almost all the cases in this area relate to the issue of whether a decision
of the Council was authorised by the scope of submissions: Nelson Pine

Forest Limited v Waimea County Councit", Countdown Properties
(Northlands) Limited v Dunedin City Council", Royal Forest & Bird
Protection Society v Southland District Council",
therefore be much assistance to us here.

They cannot

However, in the last case

Panckhurst J stated:

" ... it is important that the assessment ofwhether any amendment
was reasonably and fairly raised in the course of submissions,
should be approached in a realistic workable fashion rather than
from the perspective oflegal nicety. "48

In the decision of the Full Court of the High Court in Countdown

Properties (Northlands) Limited and Others v Dunedin City Council it
stated that the ambit of a council decision is:

"a question ofdegree to be judged by the terms ofthe proposed

45
46

48

(1988) 13 NZTPA 69 (HC)
[1994] NZRMA 145
[1997] NZRMA 408
At page 413
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change and of the content of the submissions "49.

(Our

underlining) .

The Court clearly recognized that the parameters of the plan change in
themselves are relevant. We hold that they also affect the scope of a
submission.

46.

In this case the relief sought by the Halswater group on appeal appears
to be within the scope of their respective submissions. The issue is
whether any of the submissions goes further than what is permissible in
relation to a plan change. That is, whether the relief sought within the
submission is not 'on' the plan change.

47.

We accept that the same test should apply in respect of whether
submissions are on the plan change itself.

In other words it is a

question of degree and it should be approached in a realistic workable
fashion rather than from the perspective of legal nicety.

48.

While, as we have said, there are no authorities under the RMA there is
an interesting decision from the High Court on the provisions of the
Town and Country Planning Act 1953 ("the 1953 Act"): Tay/or v

Manukau City Councii",

In that case the Manukau City Council

sought to rezone land from a rural zone to an urban zone. In fixing the
boundaries for the new zoning the respondent had regard to topography
and not to cadastral boundaries. As a consequence the appellants were
left with small areas of rural land which were uneconomic by
themselves. They filed submissions seeking to rezone those parts of
their land which had been excluded from the plan change in the urban
zone as well. The questions for the Court included:
Countdown Properties (North/and) Ltd v Dunedin City Council 145 at p.166
(1979) 8 NZTPA 71
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"1.

Was the Tribunal correct in holding that, at the time of the

objections which gave rise to the appeals [that] were lodged with the
respondent, in so far as they related to land outside the area the
subject ofthe proposed change the objections went beyond the scope
ofthe proposed change and in that respect were invalid? "

49.

Section 30A of the 1953 Act set out the procedure to be followed in
respect of changes to the district scheme (the equivalent of a district
plan under the RMA). In particular section 30A(4)(c) of the 1953 Act
controlled, in McMullin J's words:

"the contents of the public notice and required that it should call for
objections 'to the proposed change only' to be lodged at the office of
the Council".

The reference to the objections being "to the proposed change only"
was in contrast to the provisions of section 30A(4)(b) of the 1953 Act
which related to the public notification of a review of the whole scheme
and provided for objections "to any provision of the proposed new

district scheme ... ''. McMullin J decided that:

"An owner of residential land the zoning ofwhich is unaffected by a
change may still have a right of objection to a change which alters
the zoning of nearby but not necessarily adjoining land from one
zoning to another ... ''.

50. With respect to the High Court it appears the learned Judge moved from
consideration of whether the appellant's submissions were within the
scope of the plan change to the question of whether the owners of the

I
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land had standing to object. It is respectfully submitted that the real
issue in the case was in the submissions of counsel" who:

"Submitted that the line which the Council drew in relation to a
change did not define the extent of its jurisdiction ... he said the
Courts should take a broad view of the scope of change and the
effects which it had rather than confine it to the area within some
particular boundary lines which was more directly affected by it. "52

In any event, the High Court answered the question quoted above as
'no'. Given that result and the difference between section 30A(4)(c) of
the 1953 Act and clause 6 of the First Schedule to the RMA suggests
there must be some flexibility in the parameters of a submission on a
plan change.

51. In Striker Holdings (No. 3) Ltd v Paparua County Council" two
appellants in respect of a plan change to the Paparua County's district
scheme objected to having their land included in an "Appendix U"
referring to flood-prone land. The Planning Tribunal stated:

"We accept, as Mr Hearn submitted, that it must always be open to
land owners to say, by way of objection, that they do not want to be
subject to the controls sought to be introduced by a scheme change.
So, in this case for example, there can be no doubt that both
appellants have the status to object to the change, and consequently
to appeal. But their remedy is not to seek to be excluded from the
change. Their remedy is either to have the change withdrawn or to

Mr Salmon (now Salmon J in the High Court of New Zealand)
8 NZTPA at 74
(1989) 13 NZTPA 420
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have it amended in a way that will satisfy their concerns.

The

appellants have not sought either remedy. Instead they have sought,
either by exclusion or in the case o(Striker by rezoninf:. to have the
district scheme provisions identifying their land changed. But their
remedy, as we have just said, was to seek to have the rules governing
the land so identified remain the same or changed.

The

appropriateness of the identification in each case is not put in issue
by Change 11.

For the foregoing reasons, we uphold Mr Milligan's primary
submission that both objections are invalid, with the consequence
that the Tribunal lacks jurisdiction to hear and determine both
appeals on their merits. "54 (Our underlining).

It appears that Striker tried to do exactly the same thing (i.e. rezoning)

that the Halswater group is seeking to do here. Striker's relief was held
to be beyond the powers of the Council or Planning Tribunal to grant.
We recognise that under the TCPA 1977 an objection in relation to a
scheme change was an objection "thereto'i" rather than "on" the plan
change but we do not see that difference as material. We consider that
the same principle applies under the RMA: a submission on a plan
change cannot seek a rezoning (allowing different activities and/or
effects) if a rezoning was not contemplated by the plan change.

52. While we accept that the scope of submissions on a plan change under
the 1953 Act were (perhaps) tighter than under the TCPA 1977 or RMA
we still consider the principles we have enunciated above are correct:
that there are limits on how far a submission may go beyond the scope

The same at pp.423-4
Section 45 TePA 1977
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of a plan change so that it is no longer' on' the plan change and that it is
a question of degree to be dealt with in a pragmatic fashion.

53. We now turn to the facts of this case. We hold that the seeking of
rezoning of the Halswater group land in spot zones as sought by the
Halswater group's submissions is beyond the scope of plan change 25
for these reasons:

(a)

There was no suggestion in plan change 25 as notified that there
was to be any rezoning of land, with consequent changes in
permitted activities etc;

(b)

Upon notification of plan change 25 members of the public may
have decided that they need not become involved in plan change
25 in view of its relatively narrow effects on the plan as a whole;

(c)

A further consequence of (b) is that members of the public would
not necessarily check for any advertisement as to the summary of
submissions nor go to the Council to check as to the content of the
summary of submissions, nor check the actual submissions of the
Halswater group.

(d)

The rezoning sought by the Halswater group cannot have had any
section 32 analysis applied to it by the Council.

(e)

The appropriate 'remedy' for the Halswater group is to request the
SDC to promote a variation of the plan change (although they
cannot force the SDC to take that action).

54. Counsel for the SDC and the CRC did not distinguish between the
Applefields, the Shaws and the Halswater group appeals, but in fact
they are quite different. None of the criticisms above apply to the
Applefields reference, and consequently we hold it is properly on plan
change 25 and thus within our jurisdiction to consider on the merits.
The Shaws reference is similar to Applefields and thus it also is valid.
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55.

Nor is invalidity necessarily the death of the Halswater group's appeal.
We should consider whether we can isolate invalid parts of the
Halswater group's reference. There is a kernel of relief in each of their
submissions which may be isolated in the relief sought by the Halswater
group reference as being within the general scope of plan change 25. It
is the request in the reference that in the green belt "the minimum area

for subdivision as a controlled activity shall be 5,OOOm 2, with no
average minimum area required, and no limit on the maximum number
oflots or dwellings within the zone. "

It is permissible for the Halswater group to seek that change for its six
farms, but not a rezoning. We hold that we should sever the rest of the
relief sought.

56.

We also record that any settlement of the appeals by Applefields and
the Shaws must be within the scope of their submissions or the
amended relief sought by the Halswater group. This should be qualified
by the proviso that the Shaws or any section 271A party may also
request that there be different minimum sizes for allotments on specific
pieces of land.

Outcome

57.

We make the following orders under section 269 of the Act:

(1)

That the Canterbury Regional Council is entitled under section
274 of the Act to be heard and call evidence on any references of
plan change 25;

(2)

That Mr K Yates is entitled to appear and be heard under section
274 (or 271A) of the Act if he gives notice to the Court (and
parties) under one of the two sections.
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(3)

The relief sought in appeal RMA 870/98 is struck out except for
the words "the minimum area for subdivision as a controlled

activity shall be 5,OOOm 2, with no average minimum area
required, and no limit on the maximum number of lots or
dwellings within the zone. "
(4)

Appeals RMA 870/98,871/98 and 881/98 are adjourned for a prehearing conference. The Registrar is to allocate a date as soon as
convenient.

(5)

Costs are reserved.

DATED at CHRISTCHURCH this

J RJackson

25th

day of March

1999.
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JUDGMENT OF THE HON JUSTICE KÓS

[1]

From time to time councils notify proposed changes to their district plans.

The public may then make submissions “on” the plan change.

By law, if a

submission is not “on” the change, the council has no business considering it.
[2]

But when is a submission actually “on” a proposed plan change?

[3]

In this case the Council notified a proposed plan change. Included was the

rezoning of some land along a ring road. Four lots at the bottom of the respondent’s
street, which runs off the ring road, were among properties to be rezoned. The
respondent’s land is ten lots away from the ring road. The respondent filed a
submission that its land too should be rezoned.
[4]

The Council says this submission is not “on” the plan change, because the

plan change did not directly affect the respondent’s land. An Environment Court
Judge disagreed. The Council appeals that decision.
PALMERSTON NORTH CITY COUNCIL v MOTOR MACHINISTS LIMITED [2013] NZHC 1290 [31 May
2013]

Background
[5]

Northwest of the central square in the city of Palmerston North is an area of

land of mixed usage. Much is commercial, including pockets of what the public at
least would call light industrial use. The further from the Square one travels, the
greater the proportion of residential use.
[6]

Running west-east, and parallel like the runners of a ladder, are two major

streets: Walding and Featherston Streets. Walding Street is part of a ring road around
the Square.1 Then, running at right angles between Walding and Featherston Streets,
like the rungs of that ladder, are three other relevant streets:
(a)

Taonui Street: the most easterly of the three. It is wholly commercial
in nature. I do not think there is a house to be seen on it.

(b)

Campbell Street: the most westerly. It is almost wholly residential.
There is some commercial and small shop activity at the ends of the
street where it joins Walding and Featherston Streets. It is a pleasant
leafy street with old villas, a park and angled traffic islands, called
“traffic calmers”, to slow motorists down.

(c)

Lombard Street: the rung of the ladder between Taonui and Campbell
Streets, and the street with which we are most concerned in this
appeal. Messrs Maassen and Ax both asked me to detour, and to drive
down Lombard Street on my way back to Wellington. I did so. It has
a real mixture of uses. Mr Ax suggested that 40 per cent of the street,
despite its largely residential zoning, is industrial or light industrial.
That is not my impression.

Residential use appeared to me

considerably greater than 60 per cent. Many of the houses are in a
poor state of repair. There are a number of commercial premises
dotted about within it.

Not just at the ends of the street, as in

Campbell Street.

1

Between one and three blocks distant from it. The ring road comprises Walding, Grey, Princess,
Ferguson, Pitt and Bourke Streets. See the plan excerpt at [11].

MML’s site
[7]

The respondent (MML) owns a parcel of land of some 3,326 m2. It has street

frontages to both Lombard Street and Taonui Street. It is contained in a single title,
incorporating five separate allotments. Three are on Taonui Street. Those three lots,
like all of Taonui Street, are in the outer business zone (OBZ). They have had that
zoning for some years.
[8]

The two lots on Lombard Street, numbers 37 and 39 Lombard Street, are

presently zoned in the residential zone. Prior to 1991, that land was in the mixed use
zone. In 1991 it was rezoned residential as part of a scheme variation. MML did not
make submissions on that variation. A new proposed district plan was released for
public comment in May 1995. It continued to show most or all of Lombard Street as
in the residential zone, including numbers 37 and 39. No submissions were made by
MML on that plan either.
[9]

MML operates the five lots as a single site. It uses it for mechanical repairs

and the supply of automotive parts. The main entry to the business is on Taonui
Street. The Taonui Street factory building stretches back into the Lombard Street
lots. The remainder of the Lombard Street lots are occupied by two old houses. The
Lombard Street lots are ten lots away from the Walding Street ring road frontage.
Plan change
[10]

PPC1 was notified on 23 December 2010. It is an extensive review of the

inner business zone (IBZ) and OBZ provisions of the District Plan. It proposes
substantial changes to the way in which the two business zones manage the
distribution, scale and form of activities. PPC1 provides for a less concentrated form
of development in the OBZ, but does not materially alter the objectives and policies
applying to that zone.

It also proposes to rezone 7.63 hectares of currently

residentially zoned land to OBZ. Most of this land is along the ring road.
[11]

Shown below is part of the Council’s decision document on PPC1, showing

some of the areas rezoned in the area adjacent to Lombard Street.

As will be apparent2 the most substantial changes in the vicinity of Lombard

[12]

Street are the rezoning of land along Walding Street (part of the ring road) from IBZ
to OBZ. But at the bottom of Lombard Street, adjacent to Walding Street, four lots
are rezoned from residential to OBZ. That change reflects long standing existing use
of those four lots. They form part of an enterprise called Stewart Electrical Limited.
Part is a large showroom. The balance is its car park.
MML’s submission
[13]

On 14 February 2011 MML filed a submission on PPC1. The thrust of the

submission was that the two Lombard Street lots should be zoned OBZ as part of
PPC1.
[14]

The submission referred to the history of the change from mixed use to

residential zoning for the Lombard Street lots. It noted that the current zoning did

2

In the plan excerpt above, salmon pink is OBZ; buff is residential; single hatching is proposed
transition from IBZ to OBZ; double hatching is proposed transition from residential to OBZ.

not reflect existing use of the law, and submitted that the entire site should be
rezoned to OBZ “to reflect the dominant use of the site”. It was said that the
requested rezoning “will allow for greater certainty for expansion of the existing use
of the site, and will further protect the exiting commercial use of the site”. The
submission noted that there were “other remnant industrial and commercial uses in
Lombard Street” and that the zoning change will be in keeping with what already
occurs on the site and on other sites within the vicinity.
[15]

No detailed environmental evaluation of the implications of the change for

other properties in the vicinity was provided with the submission.
Council’s decision
[16]

There were meetings between the Council and MML in April 2011. A

number of alternative proposals were considered. Some came from MML, and some
from the Council. The Council was prepared to contemplate the back half of the
Lombard Street properties (where the factory building is) eventually being rezoned
OBZ. But its primary position was there was no jurisdiction to rezone any part of
the two Lombard Street properties to OBZ under PPC1.
[17]

Ultimately commissioners made a decision rejecting MML’s submission.

MML then appealed to the Environment Court.
Decision appealed from
[18]

A decision on the appeal was given by the Environment Court Judge sitting

alone, under s 279 of the Resource Management Act 1991 (Act). Having set out the
background, the Judge described the issue as follows:
The issue before the Court is whether the submission ... was on [PPC1],
when [PPC1] itself did not propose any change to the zoning of the
residential land.

[19]

The issue arises in that way because the right to make a submission on a plan

change is conferred by Schedule 1, clause 6(1): persons described in the clause
“may make a submission on it”. If the submission is not “on” the plan change, the
council has no jurisdiction to consider it.

[20]

The Judge set out the leading authority, the High Court decision of William

Young J in Clearwater Resort Ltd v Christchurch City Council.3 He also had regard
to what might be termed a gloss placed on that decision by the Environment Court in
Natural Best New Zealand Ltd v Queenstown Lakes District Council.4 As a result of
these decisions the Judge considered he had to address two matters:
(a)

the extent to which MML’s submission addressed the subject matter of
PPC1; and

(b)
[21]

issues of procedural fairness.

As to the first of those, the Judge noted that PPC1 was “quite wide in scope”.

The areas to be rezoned were “spread over a comparatively wide area”. The land
being rezoned was “either contiguous with, or in close proximity to, [OBZ] land”.
The Council had said that PPC1 was in part directed at the question of what
residential pockets either (1) adjacent to the OBZ, or (2) by virtue of existing use, or
(3) as a result of changes to the transportation network, warranted rezoning to OBZ.
[22]

On that basis, the Judge noted, the Lombard Street lots met two of those

conditions: adjacency and existing use. The Judge considered that a submission
2

seeking the addition of 1619m to the 7.63 hectares proposed to be rezoned was not
out of scale with the plan change proposal and would not make PPC1 “something
distinctly different” to what it was intended to be.

It followed that those

considerations, in combination with adjacency and existing use, meant that the MML
submission “must be on the plan change”.
[23]

The Judge then turned to the question of procedural fairness. The Judge

noted that the process contained in schedule 1 for notification of submissions on plan
changes is considerably restricted in extent. A submitter was not required to serve a
copy of the submission on persons who might be affected. Instead it simply lodged a
copy with the local authority. Nor did clause 7 of Schedule 1 require the local
authority to notify persons who might be affected by submissions. Instead just a
3
4

Clearwater Resort Ltd v Christchurch City Council HC Christchurch AP34/02, 14 March 2003.
Naturally Best New Zealand Ltd v Queenstown Lakes District Council EnvC Christchurch
C49/2004, 23 April 2004.

public notice had to be given advising the availability of a summary of submissions,
the place where that summary could be inspected, and the requirement that within 10
working days after public notice, certain persons might make further submissions.
As the Judge then noted:
Accordingly, unless people take particular interest in the public notices
contained in the newspapers, there is a real possibility they may not be aware
of plan changes or of submissions on those plan changes which potentially
affect them.

[24]

The Judge noted that it was against that background that William Young J

made the observations he did in the Clearwater decision. Because there is limited
scope for public participation, “it is necessary to adopt a cautious approach in
determining whether or not a submission is on a plan change”. William Young J had
used the expression “coming out of left field” in Clearwater. The Judge below in
this case saw that as indicating a submission seeking a remedy or change:
... which is not readily foreseeable, is unusual in character or potentially
leads to the plan change being something different than what was intended.

[25]

But the Judge did not consider that the relief sought by MML in this case

could be regarded as falling within any of those descriptions. Rather, the Judge
found it “entirely predictable” that MML might seek relief of the sort identified in its
submission. The Judge considered that Schedule 1 “requires a proactive approach on
the part of those persons who might be affected by submissions to a plan change”.
They must make inquiry “on their own account” once public notice is given. There
was no procedural unfairness in considering MML’s submission.
[26]

The Judge therefore found that MML had filed a submission that was “on”

PPC1. Accordingly there was a valid appeal before the Court.
[27]

From that conclusion the Council appeals.

Appeal
The Council’s argument
[28]

The Council’s essential argument is that the Judge failed to consider that

PPC1 did not change any provisions of the District Plan as it applied to the site (or
indeed any surrounding land) at all, thereby leaving the status quo unchanged. That
is said to be a pre-eminent, if not decisive, consideration. The subject matter of the
plan change was to be found within the four corners of the plan change and the plan
provisions it changes, including objectives, policies, rules and methods such as
zoning. The Council did not, under the plan change, change any plan provisions
relating to MML’s property. The land (representing a natural resource) was therefore
not a resource that could sensibly be described as part of the subject matter of the
plan change. MML’s submission was not “on” PPC1, because PPC1 did not alter the
status quo in the plan as it applied to the site. That is said to be the only legitimate
result applying the High Court decision in Clearwater.
[29]

The decision appealed from was said also by the Council to inadequately

assess the potential prejudice to other landowners and affected persons. For the
Council, Mr Maassen submitted that it was inconceivable, given that public
participation and procedural fairness are essential dimensions of environmental
justice and the Act, that land not the subject of the plan change could be rezoned to
facilitate an entirely different land use by submission using Form 5. Moreover, the
Judge appeared to assume that an affected person (such as a neighbour) could make a
further submission under Schedule 1, clause 8, responding to MML’s submission.
But that was not correct.
MML‘s argument
[30]

In response, Mr Ax (who appeared in person, and is an engineer rather than a

lawyer) argued that I should adopt the reasoning of the Environment Court Judge.
He submitted that the policy behind PPC1 and its purpose were both relevant, and
the question was one of scale and degree. Mr Ax submitted that extending the OBZ
to incorporate MML’s property would be in keeping with the intention of PPC1 and
the assessment of whether existing residential land would be better incorporated in

that OBZ. His property was said to warrant consideration having regard to its
proximity to the existing OBZ, and the existing use of a large portion of the Lombard
Street lots. Given the character and use of the properties adjacent to MML’s land on
Lombard Street (old houses used as rental properties, a plumber’s warehouse and an
industrial site across the road used by an electronic company) and the rest of
Lombard Street being a mixture of industrial and low quality residential use, there
was limited prejudice and the submission could not be seen as “coming out of left
field”. As Mr Ax put it:
Given the nature of the surrounding land uses I would have ... been surprised
if there were parties that were either (a) caught unawares or (b) upset at what
I see as a natural extension of the existing use of my property.

Statutory framework
[31]

Plan changes are amendments to a district plan. Changes to district plans are

governed by s 73 of the Act. Changes must, by s 73(1A), be effected in accordance
with Schedule 1.
[32]

Section 74 sets out the matters to be considered by a territorial authority in

the preparation of any district plan change. Section 74(1) provides:
A territorial authority shall prepare and change its district plan in accordance
with its functions under section 31, the provisions of Part 2, a direction given
under section 25A(2), its duty under section 32, and any regulations.

[33]

Seven critical components in the plan change process now deserve attention.

[34]

First, there is the s 32 report referred to indirectly in s 74(1). To the extent

changes to rules or methods in a plan are proposed, that report must evaluate
comparative efficiency and effectiveness, and whether what is proposed is the most
appropriate option.5 The evaluation must take into account the benefits and costs of
available options, and the risk of acting or not acting if there is uncertain or
insufficient information about the subject matter.6 This introduces a precautionary

5

6

Resource Management Act 1991, s 32(3)(b). All statutory references are to the Act unless stated
otherwise.
Section 32(4).

approach to the analysis.

The s 32 report must then be available for public

inspection at the same time as the proposed plan change is publicly notified.7
[35]

Secondly, there is the consultation required by Schedule 1, clause 3.

Consultation with affected landowners is not required, but it is permitted.8
[36]

Thirdly, there is notification of the plan change. Here the council must

comply with Schedule 1, clause 5. Clause 5(1A) provides:
A territorial authority shall, not earlier than 60 working days before public
notification or later than 10 working days after public notification was
planned, either –
(a)

send a copy of the public notice, and such further information as a
territorial authority thinks fit relating to the proposed plan, to every
ratepayer for the area where that person, in the territorial authority’s
opinion, is likely to be directly affected by the proposed plan; or

(b)

include the public notice, and such further information as the
territorial authority thinks fit relating to the proposed plan, and any
publication or circular which is issued or sent to all residential
properties and Post Office box addresses located in the affected area
– and shall send a copy of the public notice to any other person who
in the territorial authority’s opinion, is directed affected by the plan.

Clause 5 is intended to provide assurance that a person is notified of any change to a
district plan zoning on land adjacent to them. Typically territorial authorities bring
such a significant change directly to the attention of the adjoining land owner. The
reference to notification to persons “directly affected” should be noted.
[37]

Fourthly, there is the right of submission. That is found in Schedule 1, clause

6. Any person, whether or not notified, may submit. That is subject to an exception
in the case of trade competitors, a response to difficulties in days gone by with new
service station and supermarket developments. But even trade competitors may
submit if, again, “directly affected”.

At least 20 working days after public

notification is given for submission.9 Clause 6 provides:

7
8
9

Section 32(6).
Schedule 1, clause 3(2).
Schedule 1, clause 5(3)(b).

Making of submissions
(1)

Once a proposed policy statement or plan is publicly notified under
clause 5, the persons described in subclauses (2) to (4) may make a
submission on it to the relevant local authority.

(2)

The local authority in its own area may make a submission.

(3)

Any other person may make a submission but, if the person could
gain an advantage in trade competition through the submission, the
person’s right to make a submission is limited by subclause (4).

(4)

A person who could gain an advantage in trade competition through
the submission may make a submission only if directly affected by
an effect of the proposed policy statement or plan that –

(5)

[38]

(a)

adversely affects the environment; and

(b)

does not relate to trade competition or the effects of trade
competition.

A submission must be in the prescribed form.

The expression “proposed plan” includes a proposed plan change. 10 The

“prescribed form” is Form 5. Significantly, and so far as relevant, it requires the
submitter to complete the following details:
The specific provisions of the proposal that my submission relates to are:
[give details].
My submission is:
[include –
whether you support or oppose the specific provisions or wish to
have them amended; and
reasons for your views].
I seek the following decision from the local authority:
[give precise details].
I wish (or do not wish) to be heard in support of my submission.

It will be seen from that that the focus of submission must be on “specific provisions
of the proposal”. The form says that. Twice.
[39]

Fifthly, there is notification of a summary of submissions. This is in far

narrower terms – as to scope, content and timing – than notification of the original
plan change itself. Importantly, there is no requirement that the territorial authority
10

Section 43AAC(1)(a).

notify individual landowners directly affected by a change sought in a submission.
Clause 7 provides:
Public notice of submissions
(1)

(2)

[40]

A local authority must give public notice of –
(a)

the availability of a summary of decisions requested by
persons making submissions on a proposed policy statement
or plan; and

(b)

where the summary of decisions and the submissions can be
inspected; and

(c)

the fact that no later than 10 working days after the day on
which this public notice is given, the persons described in
clause 8(1) may make a further submission on the proposed
policy statement or plan; and

(d)

the date of the last day for making further submissions (as
calculated under paragraph (c)); and

(e)

the limitations on the content and form of a further
submission.

The local authority must serve a copy of the public notice on all
persons who made submissions.

Sixthly, there is a limited right (in clause 8) to make further submissions.

Clause 8 was amended in 2009 and now reads:
Certain persons may make further submissions
(1)

(2)

[41]

The following persons may make a further submission, in the
prescribed form, on a proposed policy statement or plan to the
relevant local authority:
(a)

any person representing a relevant aspect of the public
interest; and

(b)

any person that has an interest in the proposed policy
statement or plan greater than the interest that the general
public has; and

(c)

the local authority itself.

A further submission must be limited to a matter in support of or in
opposition to the relevant submission made under clause 6.

Before 2009 any person could make a further submission, although only in

support of or opposition to existing submissions. After 2009 standing to make a

further submission was restricted in the way we see above.

The Resource

Management (Simplifying and Streamlining) Amendment Bill 2009 sought to restrict
the scope for further submission, in part due to the number of such submissions
routinely lodged, and the tendency for them to duplicate original submissions.
[42]

In this case the Judge contemplated that persons affected by a submission

proposing a significant rezoning not provided for in the notified proposed plan
change might have an effective opportunity to respond.11 It is not altogether clear
that that is so. An affected neighbour would not fall within clause 8(1)(a). For a
person to fall within the qualifying class in clause 8(1)(b), an interest “in the
proposed policy statement or plan” (including the plan change) greater than that of
the general public is required. Mr Maassen submitted that a neighbour affected by
an additional zoning change proposed in a submission rather than the plan change
itself would not have such an interest. His or her concern might be elevated by the
radical subject matter of the submission, but that is not what clause 8(1)(b) provides
for. On the face of the provision, that might be so. But I agree here with the Judge
below that that was not Parliament’s intention.

That is clear from the select

committee report proposing the amended wording which now forms clause 8. It is
worth setting out the relevant part of that report in full:
Clause 148(8) would replace this process by allowing councils discretion to
seek the views of potentially affected parties.
Many submitters opposed the proposal on the grounds that it would breach
the principle of natural justice. They argued that people have a right to
respond to points raised in submissions when they relate to their land or may
have implications for them. They also regard the further submission process
as important for raising new issues arising from submissions, and providing
an opportunity to participate in any subsequent hearing or appeal
proceedings. We noted a common concern that submitters could request
changes that were subsequently incorporated into the final plan provisions
without being subject to a further submissions process, and that such
changes could significantly affect people without providing them an
opportunity to respond.
Some submitters were concerned that the onus would now lie with council
staff to identify potentially affected parties. Some local government
submitters were also concerned that the discretionary process might incur a
risk of liability and expose councils to more litigation. A number of
organisations and iwi expressed concern that groups with limited resources

11

See at [25] above.

would be excluded from participation if they missed the first round of
submissions.
We consider that the issues of natural justice and fairness to parties who
might be adversely affected by proposed plan provisions, together with the
potential increase in local authorities’ workloads as a result of these
provisions, warrant the development of an alternative to the current proposal.
We recommend amending clause 148(8) to require local authorities to
prepare, and advertise the availability of, a summary of outcomes sought by
submitters, and to allow anyone with an interest that is greater than that of
the public generally, or representing a relevant aspect of the public interest,
or the local authority itself, to lodge a further submission within 10 working
days.

[43]

It is, I think, perfectly clear from that passage that what was intended by

clause 8 was to ensure that persons who are directly affected by submissions
proposing further changes to the proposed plan change may lodge a further
submission.

The difficulty, then, is not with their right to lodge that further

submission. Rather it is with their being notified of the fact that such a submission
has been made. Unlike the process that applies in the case of the original proposed
plan change, persons directly affected by additional changes proposed in
submissions do not receive direct notification. There is no equivalent of clause
5(1A). Rather, they are dependent on seeing public notification that a summary of
submissions is available, translating that awareness into reading the summary,
apprehending from that summary that it actually affects them, and then lodging a
further submission. And all within the 10 day timeframe provided for in clause
7(1)(c). Persons “directly affected” in this second round may have taken no interest
in the first round, not being directly affected by the first. It is perhaps unfortunate
that Parliament did not see fit to provide for a clause 5(1A) equivalent in clause 8.
The result of all this, in my view (and as I will explain), is to reinforce the need for
caution in monitoring the jurisdictional gateway for further submissions.
[44]

Seventhly, finally and for completeness, I record that the Act also enables a

private plan change to be sought. Schedule 1, Part 2, clause 22, states:
Form of request
(1)

A request made under clause 21 shall be made to the appropriate
local authority in writing and shall explain the purpose of, and
reasons for, the proposed plan or change to a policy statement or

plan [and contain an evaluation under section 32 for any objectives,
policies, rules, or other methods proposed].
(2)

Where environmental effects are anticipated, the request shall
describe those effects, taking into account the provisions of Schedule
4, in such detail as corresponds with the scale and significance of the
actual or potential environmental effects anticipated from the
implementation of the change, policy statement, or plan.

So a s 32 evaluation and report must be undertaken in such a case.
Issues
[45]

The issues for consideration in this case are:
(a)

Issue 1: When, generally, is a submission “on” a plan change?

(b)

Issue 2: Was MML’s submission “on” PPC1?

Issue 1: When, generally, is a submission “on” a plan change?
[46]

The leading authority on this question is a decision of William Young J in the

High Court in Clearwater Resort Ltd v Christchurch City Council.12 A second High
Court authority, the decision of Ronald Young J in Option 5 Inc v Marlborough
District Council,13 follows Clearwater. Clearwater drew directly upon an earlier
Environment Court decision, Halswater Holdings Ltd v Selwyn District Council.14 A
subsequent Environment Court decision, Naturally Best New Zealand Ltd v
Queenstown Lakes District Council15 purported to gloss Clearwater. That gloss was
disregarded in Option 5. I have considerable reservations about the authority for,
and efficacy of, the Naturally Best gloss.
[47]

Before reviewing these four authorities, I note that they all predated the

amendments made in the Resource Management (Simplifying and Streamlining)
Amendment Act 2009. As we have seen, that had the effect of restricting the persons
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Clearwater Resort Ltd v Christchurch City Council HC Christchurch AP34/02, 14 March 2003.
Option 5 Inc v Marlborough District Council HC Blenheim CIV 2009-406-144, 28 September
2009.
Halswater Holdings Ltd v Selwyn District Council (1999) 5 ELRNZ 192 (EnvC).
Naturally Best New Zealand Ltd v Queenstown Lakes District Council EnvC Christchurch
49/2004, 23 April 2004.

who could respond (by further submission) to submissions on a plan change,
although not so far as to exclude persons directly affected by a submission. But it
then did little to alleviate the risk that such persons would be unaware of that
development.
Clearwater
[48]

In Clearwater the Christchurch City Council had set out rules restricting

development in the airport area by reference to a series of noise contours. The
council then notified variation 52. That variation did not alter the noise contours in
the proposed plan. Nor did it change the rules relating to subdivisions and dwellings
in the rural zone.

But it did introduce a policy discouraging urban residential

development within the 50 dBA Ldn noise contour around the airport. Clearwater’s
submission sought to vary the physical location of the noise boundary. It sought to
challenge the accuracy of the lines drawn on the planning maps identifying three of
the relevant noise contours. Both the council and the airport company demurred.
They did not wish to engage in a “lengthy and technical hearing as to whether the
contour lines are accurately depicted on the planning maps”. The result was an
invitation to the Environment Court to determine, as a preliminary issue, whether
Clearwater could raise its contention that the contour lines were inaccurately drawn.
The Environment Court determined that Clearwater could raise, to a limited extent,
a challenge to the accuracy of the planning maps. The airport company and the
regional council appealed.
[49]

William Young J noted that the question of whether a submission was “on” a

variation posed a question of “apparently irreducible simplicity but which may not
necessarily be easy to answer in a specific case”.16 He identified three possible
general approaches:17
(a)

a literal approach, “in terms of which anything which is expressed in
the variation is open for challenge”;

16
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Clearwater Resort Ltd v Christchurch City Council HC Christchurch AP34/02, 14 March 2003
at [56].
At [59].

(b)

an approach in which “on” is treated as meaning “in connection with”;
and

(c)

an approach “which focuses on the extent to which the variation alters
the proposed plan”.

[50]

William Young J rejected the first two alternatives, and adopted the third.

[51]

The first, literal construction had been favoured by the commissioner (from

whom the Environment Court appeal had been brought). The commissioner had
thought that a submission might be made in respect of “anything included in the text
as notified”, even if the submission relates to something that the variation does not
propose to alter. But it would not be open to submit to seek alterations of parts of the
plan not forming part of the variation notified. William Young J however thought
that left too much to the idiosyncrasies of the draftsman of the variation. Such an
approach might unduly expand the scope of challenge, or it might be too restrictive,
depending on the specific wording.
[52]

The second construction represented so broad an approach that “it would be

difficult for a local authority to introduce a variation of a proposed plan without
necessarily opening up for relitigation aspects of the plan which had previously been
[past] the point of challenge”.18 The second approach was, thus, rejected also.
[53]

In adopting the third approach William Young J applied a bipartite test.

[54]

First, the submission could only fairly be regarded as “on” a variation “if it is

addressed to the extent to which the variation changes the pre-existing status quo”.
That seemed to the Judge to be consistent with the scheme of the Act, “which
obviously contemplates a progressive and orderly resolution of issues associated
with the development of proposed plans”.
[55]

Secondly, “if the effect of regarding a submission as “on” a variation would

be to permit a planning instrument to be appreciably amended without real
18

At [65].

opportunity for participation by those potentially affected”, that will be a “powerful
consideration” against finding that the submission was truly “on” the variation. It
was important that “all those likely to be affected by or interested in the alternative
methods suggested in the submission have an opportunity to participate”.19 If the
effect of the submission “came out of left field” there might be little or no real scope
for public participation. In another part of paragraph [69] of his judgment William
Young J described that as “a submission proposing something completely novel”.
Such a consequence was a strong factor against finding the submission to be on the
variation.
[56]

In the result in Clearwater the appellant accepted that the contour lines

served the same function under the variation as they did in the pre-variation
proposed plan. It followed that the challenge to their location was not “on” variation
52.20
[57]

Mr Maassen submitted that the Clearwater test was not difficult to apply. For

the reasons that follow I am inclined to agree.

But it helps to look at other

authorities consistent with Clearwater, involving those which William Young J drew
upon.
Halswater
[58]

William Young J drew directly upon an earlier Environment Court decision in

Halswater Holdings Ltd v Selwyn District Council.21 In that case the council had
notified a plan change lowering minimum lot sizes in a “green belt” sub-zone, and
changing the rules as to activity status depending on lot size. Submissions on that
plan change were then notified by the appellants which sought:
(a)

To further lower the minimum sub-division lot size; and

(b)

seeking “spot zoning” to be applied to their properties, changes from
one zoning status to another.

19
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At [69].
At [81]–[82].
Halswater Holdings Ltd v Selwyn District Council (1999) 5 ELRNZ 192 (EnvC).

[59]

The plan change had not sought to change any zonings at all. It simply

proposed to change the rules as to minimum lot sizes and the building of houses
within existing zones (or the “green belt” part of the zone).
[60]

The Environment Court decision contains a careful and compelling analysis

of the then more concessionary statutory scheme at [26] to [44]. Much of what is
said there remains relevant today. It noted amongst other things the abbreviated time
for filing of submissions on plan changes, indicating that they were contemplated as
“shorter and easier to digest and respond to than a full policy statement or plan”.22
[61]

The Court noted that the statutory scheme suggested that: 23
... if a person wanted a remedy that goes much beyond what is suggested in
the plan change so that, for example, a submission can no longer be said to
be “on” the plan change, then they may have to go about changing the plan
in another way.

Either a private plan change, or by encouraging the council itself to promote a
further variation to the plan change. As the Court noted, those procedures then had
the advantage that the notification process “goes back to the beginning”. The Court
also noted that if relief sought by a submission went too far beyond the four corners
of a plan change, the council may not have turned its mind to the effectiveness and
efficiency of what was sought in the submission, as required by s 32(1)(c)(ii) of the
Act. The Court went on to say:24
It follows that a crucial question for a Council to decide, when there is a very
wide submission suggesting something radically different from a proposed
plan as notified, is whether it should promote a variation so there is time to
have a s 32 analysis carried out and an opportunity for other interested
persons to make primary submissions under clause 6.

[62]

The Court noted in Halswater the risk of persons affected not apprehending

the significance of submissions on a plan change (as opposed to the original plan
change itself). As the Court noted, there are three layers of protection under clause 5

22
23
24

At [38].
At [41].
At [42].

notification of a plan change that do not exist in relation to notification of a summary
of submissions:25
These are first that notice of the plan change is specifically given to every
person who is, in the opinion of the Council, affected by the plan change,
which in itself alerts a person that they may need to respond; secondly clause
5 allows for extra information to be sent, which again has the purpose of
alerting the persons affected as to whether or not they need to respond to the
plan change. Thirdly notice is given of the plan change, not merely of the
availability of a summary of submissions. Clause 7 has none of those
safeguards.

[63]

Ultimately, the Environment Court in Halswater said:26
A submissions on a plan change cannot seek a rezoning (allowing different
activities and/or effects) if a rezoning is not contemplated by a plan change.

[64]

In Halswater there was no suggestion in the plan change that there was to be

rezoning of any land. As a result members of the public might have decided they did
not need to become involved in the plan change process, because of its relatively
narrow effects.

As a result, they might not have checked the summary of

submissions or gone to the council to check the summary of submissions. Further,
the rezoning proposal sought by the appellants had no s 32 analysis.
[65]

It followed in that case that the appellant’s proposal for “spot rezoning” was

not “on” the plan change. The remedy available to the appellants in that case was to
persuade the council to promote a further variation of the plan change, or to seek a
private plan change of their own.
Option 5
[66]

Clearwater was followed in a further High Court decision, Option 5 Inc v

Marlborough District Council.27 In that case the council had proposed a variation
(variation 42) defining the scope of a central business zone (CBZ). Variation 42 as
notified had not rezoned any land, apart from some council-owned vacant land.
Some people called McKendry made a submission to the council seeking addition of
further land to the CBZ. The council agreed with that submission and variation 42
25
26
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was amended. A challenge to that decision was taken to the Environment Court. A
jurisdictional issue arose as to whether the McKendry submission had ever been
“on” variation 42. The Environment Court said that it had not. It should not have
been considered by the council.
[67]

On appeal Ronald Young J did not accept the appellants’ submission that

because variation 42 involved some CBZ rezoning, any submission advocating
further extension of the CBZ would be “on” that variation. That he regarded as “too
crude”. As he put it:28
Simply because there may be an adjustment to a zone boundary in a
proposed variation does not mean any submission that advocates expansion
of a zone must be on the variation. So much will depend on the particular
circumstances of the case. In considering the particular circumstances it will
be highly relevant to consider whether, as William Young J identified in
Clearwater, that if the result of accepting a submission as on (a variation)
would be to significantly change a proposed plan without a real opportunity
for participation by those affected then that would be a powerful argument
against the submission as being “on”.

[68]

In that case the amended variation 42 would change at least 50 residential

properties to CBZ zoning. That would occur “without any direct notification to the
property owners and therefore without any real chance to participate in the process
by which their zoning will be changed”. The only notification to those property
owners was through public notification in the media that they could obtain
summaries of submissions. Nothing in that indicated to those 50 house owners that
the zoning of their property might change.
Naturally Best
[69]

Against the background of those three decisions, which are consistent in

principle and outcome, I come to consider the later decision of the Environment
Court in Naturally Best New Zealand Ltd v Queenstown Lakes District Council.29
[70]

That decision purports to depart from the principles laid down by William

Young J in Clearwater. It does so by reference to another High Court decision in
28
29

At [34].
Naturally Best New Zealand Ltd v Queenstown Lakes District Council EnvC Christchurch
C49/2004, 23 April 2004.

Countdown Properties Ltd v Dunedin City Council.30 However that decision does
not deal with the jurisdictional question of whether a submission falls within
Schedule 1, clause 6(1). The Court in Naturally Best itself noted that the question in
that case was a different one.31 Countdown is not authority for the proposition
advanced by the Environment Court in Naturally Best that a submission “may seek
fair and reasonable extensions to a notified variation or plan change”. Such an
approach was not warranted by the decision in Clearwater, let alone by that in
Countdown.
[71]

The effect of the decision in Naturally Best is to depart from the approach

approved by William Young J towards the second of the three constructions
considered by him, but which he expressly disapproved.

In other words, the

Naturally Best approach is to treat “on” as meaning “in connection with”, but subject
to vague and unhelpful limitations based on “fairness”, “reasonableness” and
“proportion”. That approach is not satisfactory.
[72]

Although in Naturally Best the Environment Court suggests that the test in

Clearwater is “rather passive and limited”, whatever that might mean, and that it
“conflates two points,”32 I find no warrant for that assessment in either Clearwater
or Naturally Best itself.
[73]

It follows that the approach taken by the Environment Court in Naturally

Best of endorsing “fair and reasonable extensions” to a plan change is not correct.
The correct position remains as stated by this Court in Clearwater, confirmed by this
Court in Option 5.
Discussion
[74]

It is a truth almost universally appreciated that the purpose of the Act is to

promote the sustainable management of natural and physical resources. 33 Resources
may be used in diverse ways, but that should occur at a rate and in a manner that
enables people and communities to provide for their social, economic and cultural
30
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33
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Section 5(1).

wellbeing while meeting the requirements of s 5(2).

These include avoiding,

remedying or mitigating the adverse effects of activities on the environment. The
Act is an attempt to provide an integrated system of environmental regulation.34
That integration is apparent in s 75, for instance, setting out the hierarchy of
elements of a district plan and its relationship with national and regional policy
statements.
[75]

Inherent in such sustainable management of natural and physical resources

are two fundamentals.
[76]

The first is an appropriately thorough analysis of the effects of a proposed

plan (whichever element within it is involved) or activity. In the context of a plan
change, that is the s 32 evaluation and report:

a comparative evaluation of

efficiency, effectiveness and appropriateness of options. Persons affected, especially
those “directly affected”, by the proposed change are entitled to have resort to that
report to see the justification offered for the change having regard to all feasible
alternatives. Further variations advanced by way of submission, to be “on” the
proposed change, should be adequately assessed already in that evaluation. If not,
then they are unlikely to meet the first limb in Clearwater.
[77]

The second is robust, notified and informed public participation in the

evaluative and determinative process. As this Court said in General Distributors Ltd
v Waipa District Council:35
The promulgation of district plans and any changes to them is a participatory
process. Ultimately plans express community consensus about land use
planning and development in any given area.

A core purpose of the statutory plan change process is to ensure that persons
potentially affected, and in particular those “directly affected”, by the proposed plan
change are adequately informed of what is proposed. And that they may then elect
to make a submission, under clauses 6 and 8, thereby entitling them to participate in
the hearing process. It would be a remarkable proposition that a plan change might
34
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so morph that a person not directly affected at one stage (so as not to have received
notification initially under clause 5(1A)) might then find themselves directly affected
but speechless at a later stage by dint of a third party submission not directly notified
as it would have been had it been included in the original instrument. It is that
unfairness that militates the second limb of the Clearwater test.
[78]

Where a land owner is dissatisfied with a regime governing their land, they

have three principal choices. First, they may seek a resource consent for business
activity on the site regardless of existing zoning.

Such application will be

accompanied by an assessment of environment effects and directly affected parties
should be notified. Secondly, they may seek to persuade their council to promulgate
a plan change. Thirdly, they may themselves seek a private plan change under
Schedule 1, Part 2. Each of the second and third options requires a s 32 analysis.
Directly affected parties will then be notified of the application for a plan change.
All three options provide procedural safeguards for directly affected people in the
form of notification, and a substantive assessment of the effects or merits of the
proposal.
[79]

In contrast, the Schedule 1 submission process lacks those procedural and

substantial safeguards. Form 5 is a very limited document. I agree with Mr Maassen
that it is not designed as a vehicle to make significant changes to the management
regime applying to a resource not already addressed by the plan change. That
requires, in my view, a very careful approach to be taken to the extent to which a
submission may be said to satisfy both limbs 1 and 2 of the Clearwater test. Those
limbs properly reflect the limitations of procedural notification and substantive
analysis required by s 5, but only thinly spread in clause 8. Permitting the public to
enlarge significantly the subject matter and resources to be addressed through the
Schedule 1 plan change process beyond the original ambit of the notified proposal is
not an efficient way of delivering plan changes. It transfers the cost of assessing the
merits of the new zoning of private land back to the community, particularly where
shortcutting results in bad decision making.
[80]

For a submission to be on a plan change, therefore, it must address the

proposed plan change itself. That is, to the alteration of the status quo brought about

by that change. The first limb in Clearwater serves as a filter, based on direct
connection between the submission and the degree of notified change proposed to
the extant plan. It is the dominant consideration. It involves itself two aspects: the
breadth of alteration to the status quo entailed in the proposed plan change, and
whether the submission then addresses that alteration.
[81]

In other words, the submission must reasonably be said to fall within the

ambit of the plan change.

One way of analysing that is to ask whether the

submission raises matters that should have been addressed in the s 32 evaluation and
report. If so, the submission is unlikely to fall within the ambit of the plan change.
Another is to ask whether the management regime in a district plan for a particular
resource (such as a particular lot) is altered by the plan change. If it is not then a
submission seeking a new management regime for that resource is unlikely to be
“on” the plan change. That is one of the lessons from the Halswater decision. Yet
the Clearwater approach does not exclude altogether zoning extension by
submission. Incidental or consequential extensions of zoning changes proposed in a
plan change are permissible, provided that no substantial further s 32 analysis is
required to inform affected persons of the comparative merits of that change. Such
consequential modifications are permitted to be made by decision makers under
schedule 1, clause 10(2). Logically they may also be the subject of submission.
[82]

But that is subject then to the second limb of the Clearwater test: whether

there is a real risk that persons directly or potentially directly affected by the
additional changes proposed in the submission have been denied an effective
response to those additional changes in the plan change process. As I have said
already, the 2009 changes to Schedule 1, clause 8, do not avert that risk. While
further submissions by such persons are permitted, no equivalent of clause 5(1A)
requires their notification.

To override the reasonable interests of people and

communities by a submissional side-wind would not be robust, sustainable
management of natural resources. Given the other options available, outlined in [78],
a precautionary approach to jurisdiction imposes no unreasonable hardship.
[83]

Plainly, there is less risk of offending the second limb in the event that the

further zoning change is merely consequential or incidental, and adequately assessed

in the existing s 32 analysis. Nor if the submitter takes the initiative and ensures the
direct notification of those directly affected by further changes submitted.
Issue 2: Was MML’s submissions “on” PPC1?
[84]

In light of the foregoing discussion I can be brief on Issue 2.

[85]

In terms of the first limb of the Clearwater test, the submission made by

MML is not in my view addressed to PPC1. PPC1 proposes limited zoning changes.
All but a handful are located on the ring road, as the plan excerpt in [11]
demonstrates. The handful that are not are to be found on main roads: Broadway,
Main and Church Streets. More significantly, PPC1 was the subject of an extensive
s 32 report. It is over 650 pages in length. It includes site-specific analysis of the
proposed rezoning, urban design, traffic effects, heritage values and valuation
impacts. The principal report includes the following:
2.50

PPC1 proposes to rezone a substantial area of residentially zoned
land fronting the Ring Road to OBZ. Characteristics of the area
such as its close proximity to the city centre; site frontage to key
arterial roads; the relatively old age of residential building stock and
the on-going transition to commercial use suggest there is merit in
rezoning these sites.

...
5.8

Summary Block Analysis – Blocks 9 to 14 are characterised by
sites that have good frontage to arterial roads, exhibit little
pedestrian traffic and have OBZ sites surrounding the block. These
blocks are predominately made up of older residential dwellings
(with a scattering of good quality residences) and on going transition
to commercial use. Existing commercial use includes; motor lodges;
large format retail; automotive sales and service; light industrial;
office; professional and community services. In many instances, the
rezoning of blocks 9 to 14 represents a squaring off of the
surrounding OBZ. Blocks 10, 11, 12 and 13 are transitioning in use
from residential to commercial activity. Some blocks to a large
degree than others. In many instances, the market has already
anticipated a change in zoning within these blocks. The positioning
of developer and long term investor interests has already resulted in
higher residential land values within these blocks.
Modern
commercial premises have already been developed in blocks 10, 11,
12 and 13.

5.9

Rezoning Residential Zone sites fronting the Ring Road will
rationalise the number of access crossings and will enhance the
function of the adjacent road network, while the visual exposure for
sites fronting key arterial roads is a substantial commercial benefit

for market operators. The location of these blocks in close
proximity to the Inner and Outer Business Zones; frontage to key
arterial roads; the relatively old age of the existing residential
building stock; the ongoing transition to commercial use; the
squaring off of existing OBZ blocks; and the anticipation of the
market are all attributes that suggest there is merit in rezoning blocks
9 to 14 to OBZ.

[86]

The extension of the OBZ on a spot-zoning basis into an isolated enclave

within Lombard Street would reasonably require like analysis to meet the
expectations engendered by s 5. Such an enclave is not within the ambit of the
existing plan change. It involves more than an incidental or consequential extension
of the rezoning proposed in PPC1. Any decision to commence rezoning of the
middle parts of Lombard Street, thereby potentially initiating the gradual transition
of Lombard Street by instalment towards similar land use to that found in Taonui
Street, requires coherent long term analysis, rather than opportunistic insertion by
submission.
[87]

There is, as I say, no hardship in approaching the matter in this way. Nothing

in this precludes the landowner for adopting one of the three options identified in
[78]. But in that event, the community has the benefit of proper analysis, and proper
notification.
[88]

In terms of the second limb of Clearwater, I note Mr Ax’s confident

expression of views set out at [30] above. However I note also the disconnection
from the primary focus of PPC1 in the proposed addition of two lots in the middle of
Lombard Street. And I note the lack of formal notification of adjacent landowners.
Their participatory rights are then dependent on seeing the summary of submissions,
apprehending the significance for their land of the summary of MML’s submission,
and lodging a further submission within the 10 day time frame prescribed.
[89]

That leaves me with a real concern that persons affected by this proposed

additional rezoning would have been left out in the cold. Given the manner in which
PPC1 has been promulgated, and its focus on main road rezoning, the inclusion of a
rezoning of two isolated lots in a side street can indeed be said to “come from left
field”.

Conclusion
[90]

MML’s submission was not “on” PPC1. In reaching a different view from

the experienced Environment Court Judge, I express no criticism. The decision
below applied the Naturally Best gloss, which I have held to be an erroneous
relaxation of principles correctly stated in Clearwater.
Summary
[91]

To sum up:
(a)

This judgment endorses the bipartite approach taken by William
Young J in Clearwater Christchurch City Council36 in analysing
whether a submission made under Schedule 1, clause 6(1) of the Act
is “on” a proposed plan change. That approach requires analysis as to
whether, first, the submission addresses the change to the status quo
advanced by the proposed plan change and, secondly, there is a real
risk that persons potentially affected by such a change have been
denied an effective opportunity to participate in the plan change
process.

(b)

This judgment rejects the more liberal gloss placed on that decision by
the Environment Court in Naturally Best New Zealand Ltd v
Queenstown Lakes District Council,37 inconsistent with the earlier
approach of the Environment Court in Halswater Holdings Ltd v
Selwyn District Council38 and inconsistent with the decisions of this
Court in Clearwater and Option 5 Inc v Marlborough District
Council.39

(c)

A precautionary approach is required to receipt of submissions
proposing more than incidental or consequential further changes to a
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notified proposed plan change. Robust, sustainable management of
natural and physical resources requires notification of the s 32
analysis of the comparative merits of a proposed plan change to
persons directly affected by those proposals. There is a real risk that
further submissions of the kind just described will be inconsistent
with that principle, either because they are unaccompanied by the s 32
analysis that accompanies a proposed plan change (whether public or
private) or because persons directly affected are, in the absence of an
obligation that they be notified, simply unaware of the further changes
proposed in the submission. Such persons are entitled to make a
further submission, but there is no requirement that they be notified of
the changes that would affect them.
(d)

The first limb of the Clearwater test requires that the submission
address the alteration to the status quo entailed in the proposed plan
change. The submission must reasonably be said to fall within the
ambit of that plan change.

One way of analysing that is to ask

whether the submission raises matters that should have been
addressed in the s 32 evaluation and report. If so, the submission is
unlikely to fall within the ambit of the plan change. Another is to ask
whether the management regime in a district plan for a particular
resource is altered by the plan change. If it is not, then a submission
seeking a new management regime for that resource is unlikely to be
“on” the plan change, unless the change is merely incidental or
consequential.
(e)

The second limb of the Clearwater test asks whether there is a real
risk that persons directly or potentially directly affected by the
additional changes proposed in the submission have been denied an
effective opportunity to respond to those additional changes in the
plan change process.

(f)

Neither limb of the Clearwater test was passed by the MML
submission.

(g)

Where a submission does not meet each limb of the Clearwater test,
the submitter has other options: to submit an application for a resource
consent, to seek a further public plan change, or to seek a private plan
change under Schedule 1, Part 2.

Result
[92]

The appeal is allowed.

[93]

The Council lacked jurisdiction to consider the submission lodged by MML,

which is not one “on” PPC1.
[94]

If costs are in issue, parties may file brief memoranda.

Stephen Kós J

Solicitors:
Cooper Rapley, Palmerston North for Appellant

